Brno, 12 October 2011

Ombudsman’s Report 

Placement of a person into a home with a special regime (whose rules interfere with one’s Constitutional rights, especially the right to liberty) must be upheld by a court. 

If a person restricted in or deprived of his or her legal capacity disagrees with his or her placement into an institution and if it is not possible to release that person from the institution, it is necessary to initiate proceedings on lawfulness of placement into a health care institution pursuant to para 191a et seq. of the Code of Civil Procedure.   

A – Subject-matter

The complainant, Mr Červenka, has been deprived of his legal capacity and has been living in a social care institution – a home with a special regime – on the basis of a contract concluded between the institution and his public guardian (municipality). In a letter sent to the Ombudsman, the complainant expressed his disagreement with his placement into the institution and his will to be released.  
B – Facts

The Ombudsman describes the complainant’s state of health  and individual decisions adopted in his case.

On 10 August 2011 employees of the Ombudsman’s office visited the complainant in a hospital where he was temporarily placed following a surgery. They also visited the home with a special regime where he has been staying. According to the home’s management, the complainant has not been subjected to measures restricting his movement. In case of a non-standard, agitated behaviour, the practice has been to call an ambulance and to transfer him to a hospital. The complainant is not entitled to individually leave the establishment (for a walk) because the guardian does not agree with that and it has not been recommended by the complainant’s psychiatrist. He may leave together with other service users, accompanied by staff.
C – Legal analysis

The Ombudsman emphasised that in his analysis he would only deal with the legal nature of the complainant’s placement into the institution - he would not examine whether this placement had been justified. In this context the Ombudsman referred to the relevant international and national legal norms. 

C.1 – Judicial approval of acts of guardians
In the Ombudsman’s view, the public guardian was not legally entitled to place the complainant into the institution without a court’s approval. Pursuant to the relevant provisions of the Civil Code, certain acts of guardians must be approved by a court before they become legally valid. Even though the law expressly mentions only the protection of “proprietary rights” in this context, the Ombudsman is of the opinion that this provision can be applied to other than proprietary rights – considering the “value” of the rights at stake. The right to liberty is, in the Ombudsman’s opinion, more important than proprietary rights. 
Additionally, the Ombudsman expressed a view that a placement to a social care home of a person who opposes such placement, should be judicially approved beforehand (if there is enough time for such a decision). In this respect the Ombudsman reiterated that a placement into an institution with a special regime does not only interfere with the individual’s proprietary rights but also with other, more important rights, such as the right to liberty. During the judicial assessment, the responsible court should familiarise itself with the reasons for the placement and it should also establish the wishes of the person under guardianship. The Ombudsman supported his conclusion by recommendations of the Committee of Ministers of the Council of Europe. 

C.2 – Judicial assessment of placement of persons into social care homes
Relying on the ECHR´s case-law (e.g. Guzzardi v. Italy, H. M. v. Switzerland) the Ombudsman expressed an opinion that the applicant’s situation was covered by Article 5 of the Convention. Article 5 permits “lawful detention of persons of unsound mind and alcoholics“- homes with special regimes are designed for persons belonging to these groups. Considering the complainant´s factual situation (stay at a home with special regime, right to go outside only when accompanied, in case of refusal of treatment, the medicines would be administered intravenously, etc.), the Ombudsman concluded that the complainant´s situation was covered by Article 5 § 1 (e). 
In this type of cases, the Czech Republic should allow the persons concerned to initiated proceedings in which courts would have the powers to examine whether these persons had been lawfully deprived of their liberty and order their release (as it’s usually done in cases of involuntary hospitalisation in “institutions providing health care”). 
The Ombudsman is convinced that the legal term “institutions providing heath care” should be broadly interpreted in a way that it also covers “homes with special regime”. He relies on the relevant provisions of the Health Care Act, the Act on Social Services, the Slovak Constitutional Court’s decision of 23 August 2000 no. III. ÚS 45/00 and the ECHR case of Shtukaturov v. Russia. When a person deprived of his legal capacity is admitted to a health care establishment and kept there against his will, judicial proceedings should be initiated even if the guardian agrees with the hospitalisation. The same approach should be taken in cases when persons are kept in social care homes against their will. 
In 2002 and 2006 the CPT (the Committee for the Prevention of Torture) of the Council of Europe raised concerns about (i) the practice of placing persons deprived of their legal capacity in psychiatric institutions only on the basis of their guardian’s consent; and about (ii) the fact that these individuals were deprived of procedural safeguards solely on the ground that, pursuant to the domestic legislation, their hospitalisation was considered voluntary. The Grand Chamber of the European Court of Human Rights currently deals with the case of Stanev v. Bulgaria which raises issues that are very similar to the present ones.
Conclusions

Without having examined the lawfulness of placement of the applicant in a social care home, the Ombudsman concludes:

· the guardian should have asked the court to uphold the validity of the contract concluded with the social care home

· the present case has to be examined in a “detention proceedings” or any other similar proceedings

· the Ombudsman’s conclusions do not follow the established practice of some public guardians and some courts; however, it is the Ombudsman’s duty to monitor places of detention and to contribute to the protection of human rights of detained persons; he, therefore, forwards this report to the presidents of courts concerned and to the Ministry of Justice  

JUDr. Pavel Varvařovský, the Ombudsman 

L:\Legal Monitor countries\Czech Republic\Advocacy\Ombudsman report
Summary translation of the Ombudsman´s report (“Zpráva o šetření”), file no. 2355/2011/VOP/JF by Zuzana Kovaľová


