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8 August 2013 

Dear Members of the Human Rights Committee,

Dear Secretariat, 

Re: Urgent request to amend advance unedited version of CCPR Concluding Observations on the Czech Republic (CCPR/C/CZE/CO/3) bringing them in line with the UN Convention on the Rights of Persons with Disabilities 
I am writing on behalf of the Mental Disability Advocacy Center, an NGO focused on the rights of people with intellectual disabilities and psycho-social (mental health) disabilities. MDAC submitted a report for the List of Issues to the Committee in December 2012 and a joint shadow report with the European Disability Forum (EDF) and the Czech League of Human Rights (LIGA) in June 2013 calling the Committee’s attention to a range of ICCPR issues. We spent considerable resources participating in the formal briefing for Committee members held on 15 July. Despite this input we regret that many of the issues raised in our submissions and at the briefing are not reflected in the concluding observations. We urge you to amend the unedited advanced version of the concluding observations in order to clear up ambiguities which the Committee has introduced in the areas of inclusive education, legal capacity, voting, restraints and seclusion, and deprivation of liberty. We respectfully make this request to prevent pulling threads out of the international human rights tapestry which so many governmental and civil society representatives have sewn together. 
1. The right to inclusive education for all children 

MDAC welcomes the Committee’s recommendation for the inclusion of Roma children in mainstream schools. We note with concern, however, that the Committee did not address the continued segregation experienced by children with intellectual disabilities in education. In paragraph 10 of the concluding observations the Committee calls on the government to “take immediate steps to eradicate the segregation of Roma children in its education system” by ensuring that the placement of Roma children in schools and classes be carried out according to “clear and objective criteria” and that “decisions for the placement of all children, including Roma children, in special needs classes may not be made without an independent, culturally-sensitive medical evaluation nor based solely on the capacity of the child.” This wording suggests that while ethnicity-based segregation needs to be abolished, children with disabilities, who are routinely placed in special schools, can under the ICCPR be legitimately placed in segregated education.
The UN Convention on the Rights of Persons with Disabilities (CRPD) sets out the most up-to-date articulation of the right to education, stating that governments must “ensure an inclusive education system at all levels,” which need to be directed to developing the child’s “mental and physical abilities, to their fullest potential” (Article 24). The CRPD clarifies that children with disabilities have the right to inclusive education, which means not just placing the child into a mainstream school, but providing her with the supports she needs. Placing children in segregated schools, in segregated classes in mainstream schools, or in segregated classes outside the school perimeter because of their race, ethnicity, or disability is a form of discrimination that is unlawful under Article 2 of the ICCPR. 
Unfortunately this is not the first set of concluding observations in which the Committee has recently omitted to recognise disability-based segregation in education as a violation of the ICCPR.
 States parties may interpret this as condoning a hierarchy between the rights of Roma children and children with disabilities. The Committee may take our view that such an interpretation is wrong in international law. 
Paragraph 10 of the Czech concluding observations is difficult to interpret. What does it mean, for example, that the decision to place a student in a “special needs” classroom should not be made “based solely on the capacity of the child”? What in terms of law or policy is the Committee actually asking the Czech government to do? 
2. Right to legal capacity

We welcome the Committee’s focus on this important point. In paragraph 13a, the Committee asks that the government “review its policy of limiting the legal capacity of persons with mental disabilities and establish the necessity and proportionality of any measure on an individual basis, with effective procedural safeguards.” The Committee has previously addressed the right to legal capacity,
 and has endorsed the view that the deprivation of legal capacity, and the process of doing so, engages Article 16 of the ICCPR.
 In its concluding observations on Bulgaria, for example, the Committee made a recommendation nearly identical to that in paragraph 13a of the Czech concluding observations.
 

Article 12 of the CRPD requires States to, “recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.” As well as ensuring no one is stripped of their decision-making authority, the CRPD establishes an obligation on States to, “take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.”
 The UN Committee on the Rights of Persons with Disabilities has interpreted this duty to mean that governments must: 
(1) Review the laws allowing for guardianship and trusteeship; 
(2) Repeal the laws, policies and practices that permit guardianship and trusteeship for adults; 
(3) Recognize all persons’ legal capacity and right to exercise it; 
(4) Develop laws and policies to replace regimes of substitute decision-making with supported decision-making; and 
(5) Provide all relevant public officials, civil servants, judges, social workers and other stakeholders with training in consultation and cooperation with persons with disabilities and their representative organisations, at the national, regional and local levels, on the human rights model of disability and recognition of the legal capacity of persons with disabilities and on mechanisms of supported decision-making.

In light of this, MDAC encourages the Committee to clarify that its interpretation of Article 16 of the ICCPR does not permit a deprivation of legal capacity of people with disabilities. Guardianship systems violate the CRPD, the disability treaty body has said. We suggest that such systems do not comply with Article 16 of the ICCPR either. 

3. Right to vote and stand for election

The Committee’s recommendations on the right to vote are not consistent with the Committee’s own jurisprudence, and fall far short of standards of universal suffrage unambiguously set out in the CRPD. In paragraph 12 of the concluding observations, the Committee recommends that the Czech government, “ensure that it does not discriminate against persons with mental, intellectual or psychosocial disabilities by denying them the right to vote on bases that are disproportionate or that have no reasonable and objective relationship to their ability to vote, taking account of article 25 of the Covenant.” The Committee made nearly identical recommendations in concluding observations on Albania in July 2013, and on Belize, Paraguay and Hong Kong, China in March 2013.
  The only difference in the recommendations for the latter three was a reference to article 29 of the CRPD. 
The concluding observations on Belize, Paraguay, and Hong Kong merely acknowledge the CRPD without fully complying with it, and those on the Czech Republic and Albania ignore the CRPD completely. The CRPD states in Article 29 that “States Parties shall guarantee to persons with disabilities political rights and the opportunity to enjoy them on an equal basis with others, and shall undertake to ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with others, directly or through freely chosen representatives, including the right and opportunity for persons with disabilities to vote and be elected”.

The CRPD Committee’s jurisprudence is, on this point, crystal clear. In its very first concluding observations, made with respect to Tunisia, it recommended “the urgent adoption of legislative measures to ensure that persons with disabilities, including persons who are currently under guardianship or trusteeship, can exercise their right to vote and participate in public life, on an equal basis with others.”
 The standpoint of the CRPD Committee became more explicit in its concluding observations on Spain in which the Committee recommended “that all relevant legislation be reviewed to ensure that all persons with disabilities, regardless of their impairment, legal status or place of residence, have the right to vote and participate in public life on an equal basis with others. […] Furthermore, it is recommended that all persons with disabilities who are elected to a public position are provided with all required support, including personal assistants.”
 The Committee was also clear on non-compliance by restriction or denial of the right to vote based on an individualised decision taken by a judge.
 
The CRPD Committee has established that a denial or restriction of the right to vote and stand for election on the basis of disability or legal capacity status, even if it is based on an individual judicial proceeding, is a violation of the CRPD. Furthermore, the Committee of Ministers of the Council of Europe issued a Recommendation to States in 2011 requiring them to, “ensure that no person with a disability is excluded from the right to vote or to stand for election on the basis of her/his disability.”

The Human Rights Committee, on the other hand, seems to be advocating for a system whereby the right to vote is removed from adult citizens because of their actual or perceived disabilities. Assessing the “proportionality” of such a system, or whether the criteria are “reasonable and objective” leads to a human rights dead end, because there is never a circumstance in which it would be proportional to remove the right to vote on the basis of a disability, in the same way that it would never be proportional to remove the right to vote from women, from Hindus or from tall people. No criterion that plays a part in removing the right to vote would be “reasonable”. Why would a society hand over the task of removing the right to vote from adult citizens to a judge? What sort of test or assessment is the judge supposed to rely on to ascertain that the adult in front of her is not clever/talented/trustable enough to cast a vote? Regardless of the content of such a test, and whether the test is “objective” (whatever that means in this context), its application would constitute disability-based discrimination as it would only be applied to people who have already been assessed by someone to have a disability. MDAC encourages the Committee to stand fully behind the concept of universal suffrage by amending paragraph 12 of its concluding observations on the Czech Republic. 
4. Restraints and seclusion

We welcome the Committee’s recommendation to the Czech government, “to abolish the use of enclosed restraint beds in psychiatric and related institutions” and to “establish an independent monitoring and reporting system, and ensure that abuses are effectively investigated and prosecuted and redress is provided to the victims and their families” in paragraph 14 of the concluding observations. 

However, we note with concern that the Committee also recommends to the government that, “any decision to use restraints or involuntary seclusion should be made after a thorough and professional medical assessment that determines the restraint strictly necessary to be applied to a patient and for the time strictly required.” By singling out cage beds the Committee implicitly condones the use of other forms of restraints and seclusion in mental health facilities. This is contrary to the recent recommendations of Juan Méndez, the UN Special Rapporteur on Torture.

In his March 2013 thematic report on torture and ill treatment in healthcare settings, Professor Méndez called on States to ban any form and duration of restraints and seclusion of people with disabilities. His statements are to be read in conjunction with a landmark judgment of the European Court of Human Rights in a Czech case in 2012.
 Indeed, the CRPD requires States to ensure that all health care services are provided with the consent of the person concerned.
 It further requires the State to respect the right to physical and mental integrity of people with disabilities.
 And finally, under the CRPD States are obligated to ensure the right to be free from torture and ill treatment,
 as well as exploitation, violence, and abuse.

We encourage the Committee to recommend to States that they ban all forms of physical and chemical restraints and seclusion against people with disabilities, under the framework of protection from torture, cruel, inhuman or degrading treatment or punishment and as violations of Article 7 of the ICCPR.

5. Deprivation of liberty

We are concerned by the Committee’s failure to view forcible institutionalization as a violation of the ICCPR. The Committee recommends in paragraph 13 of the concluding observations that the Czech Republic should “seriously consider providing less restrictive alternatives to forcible confinement and treatment of persons with mental disabilities” [emphasis added]. Ending the forced commitment and treatment of people with disabilities is an obligation under the CRPD. 

Regarding the deprivation of liberty, Articles 2, 9, and 10 of the ICCPR should be read in light of Article 14 of the CRPD, which sets out that the existence of a disability shall in no case justify detention, and Article 19, which sets out the right to live in the community, with choices equal to others, and access to services that prevent segregation and isolation from the community. The UN Special Rapporteur on Torture reaffirmed these standards in his 2013 report by stating that, “the severity of the mental illness cannot justify detention nor can it be justified by a motivation to protect the safety of the person or of others,” and that “the obligation to end forced psychiatric interventions based on grounds of disability is of immediate application and scarce financial resources cannot justify postponement of its implementation”.

As our shadow report pointed out, there are 24,000 people with disabilities who live in residential social care institutions in the Czech Republic and another 25,000 who are admitted to psychiatric hospitals or wards every year and are routinely subjected to forced interventions against their will. Without being pushed to provide community-based services this institutional-based system of force will continue. The Committee can play an important role in the reform of this system by recommending that governments end disability-based segregation and provide services in the community that are based on the free and informed consent of the person concerned. 
Conclusion 

I hope that you and fellow Committee members accept these requests so that the Committee can play its part in ensuring a synthesized interpretation of UN standards across the treaty bodies. The risk of one treaty body failing to uphold a sister treaty is that States will receive mixed messages that will allow them to play one UN body against another. MDAC remains at the service of the Committee and its Secretariat to furnish any further information that it may require. I look forward to hearing from you at your earliest convenience.  
Yours sincerely, 

Oliver Lewis

Executive Director

CC: 

Navanethem Pillay, UN High Commissioner for Human Rights 

Shuaib Chalklen, UN Special Rapporteur on Disability 

Juan Méndez, UN Special Rapporteur on Torture

Kishore Singh, UN Special Rapporteur on Education 

Maria Soledad Cisternas Reyes, Chair of the Committee on the Rights of Persons with Disabilities 

Kristen Sandberg, Chair of the Committee on the Rights of the Child 

Claudio Grossman, Chair of the Committee against Torture 

Malcolm Evans, Chair of the Sub-Committee against Torture

Nils Muzniks, Commissioner for Human Rights of the Council of Europe 

Stefan Trömel, Executive Director of the International Disability Alliance 

Connie Laurin-Bowie, Executive Director of Inclusion International 

Moosa Salie, Chair of the World Network of Users and Survivors of Psychiatry 

Carlotta Besozzi, Director of the European Disability Forum 
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