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1. Courts must notify an individual of a legal capacity case initiated against him. Legal capacity proceedings must always take place with the participation of the person concerned. If need be, the court hearing can take place on the premises of a psychiatric hospital (section 284(1) of the Code of Civil Procedure). Currently courts can deprive a person of legal capacity without even notifying them, as was the situation in the case of Shtukaturov v. Russia.  

2. A person deprived of legal capacity may apply to court in order to seek restoration of legal capacity (section 286(1) of the Code of Civil Procedure). Currently a person deprived of legal capacity may not initiate proceedings in order to have his legal capacity restored. 

3. A person deprived of legal capacity may appeal against the incapacity judgment personally or thorough his representative such as a lawyer (section 284(3) of the Code of Civil Procedure). Currently, once the ten-day appeal term has passed, the judgment depriving legal capacity may be appealed only through the person’s guardian, and the person has no right to choose a representative to assist him in this matter. The Russian Constitutional Court ruled on 27 February 2009 in a three cases (one initiated by MDAC), that a person deprived of legal capacity must have the right to appeal the court decision. Anything less would mean a restriction on the right to a fair trial.

4. Courts can request participation of a person deprived of legal capacity in a hearing on any matter (section 37(5) of the Code of Civil Procedure). Currently people deprived of legal capacity have no right to participate in court proceedings. The Constitutional Court found in February 2009 that the right to defend one’s rights is impossible without the actual participation of the person in the case. The court found that depriving a person of this possibility violates the principles of fair trial as well as the adversarial nature and equality of parties in court proceedings.

5. Informed consent must be sought and obtained from anyone for mental health care interventions, regardless of the person’s legal capacity (section 11 of the Psychiatric Care Act). At present the person’s guardian has unchecked power to send the person under guardianship to a psychiatric hospital. In its 27 February 2009 ruling, the Constitutional Court held that psychiatric detention is unquestionably a deprivation of liberty which, according to the Russian Constitution, is lawful only following a judicial decision. 
6. Guardians cannot decide to send a person under their guardianship to a social care institution. Such placement now requires the consent of the person who plans to go to the institution (section 41 of the Psychiatric Care Act), and if that person lacks the functional capability to decide, the local authority must make a decision. At present a guardian or the local government can place the person to social care institution on the basis of the psychiatric report, ignoring the wishes of the person under guardianship.

