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WRITTEN SUBMISSION OF THE MENTAL DISABILITY ADVOCACY CENTRE (MDAC)

IN THE MATTER OF JR47 
1. Further to leave granted by an order of the Honorable Mr Justice McCloskey on 5 March 2011, the Mental Disability Advocacy Centre respectfully provides this written submission on international human rights standards as they affect persons with disabilities with particular reference to the Convention on the Rights of Persons with Disabilities and the right to live in the community.
2. The Mental Disability Advocacy Centre (MDAC) is an international human rights organisation which advances the rights of children and adults with intellectual disabilities and or psycho-social disabilities. Our vision is a world of equality – where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realized for all persons without discrimination of any form.  MDAC pursues research and monitoring, capacity building, advocacy and strategic litigation in order to instigate law reform, contribute to the creation of a body of progressive jurisprudence, empower people with disabilities and promote participatory politics.  MDAC regularly litigates before domestic courts across the Council of Europe Region, and international judicial bodies such as the European Committee on Social Rights and the European Court of Human Rights.  MDAC representatives also contributed to the ad hoc committee that negotiated the UN Convention on the Rights of Persons with Disabilities between 2006 – 2008.
Applicability of the UN Convention on the Rights of Persons with Disabilities
3. The UN Convention on the Rights of Persons with Disabilities (CRPD) entered into force on 3 May 2008
 and was ratified by the UK on 8 June 2009
. The Convention does not create new rights, but it is the first legally binding instrument to comprehensively reaffirm and reinforce existing civil, political, economic, social and cultural rights in a framework specific to persons with disabilities
.  Accordingly, it represents the most contemporary global consensus on the minimum level of protection that should be afforded to persons with disabilities, and provides in depth elaboration on how these fundamental freedoms should be promoted and realized.      

4. In Glor v. Switzerland (2009)
 the European Court of Human Rights (ECHR) made explicit reference to the CRPD as the basis for the “existence of a European and universal consensus on the need to protect persons with disabilities from discriminatory treatment”, despite the fact that Switzerland has not yet signed the Convention.  The ECHR’s judicial decision in Kiss v. Hungary (2010)
 made mention of the CRPD and although not specifically referencing the CRPD, the Shtukaturov v. Russia (2008)
 decision was nonetheless harmonious with its principles.   The recent judgment in AH v. West London Health Trust (UK, February 2011)
 referenced the CRPD directly, concluding that Article 13 of the CRPD “reinforced” the applicants Article 6 ECHR rights.
5. Pervasive concepts integral to the correct implementation of the CRPD include: the social model of disability, which regards obstacles faced by persons with disabilities to be created by attitudinal and environmental barriers within society as opposed to any permanent or temporary physical, mental or sensory impairment that an individual may experience; the promotion of and respect for the inherent dignity of persons with disabilities (Article 1); individual autonomy, independence and full and effective participation and inclusion in society (Article 3); equality and non-discrimination (Article 5); equal recognition before the law (Article 12); and the right to live in the community (Article 19).
6. The right to live in the community is inextricably linked to the realization of other civil and political rights such as equal recognition before the law (Article 12), access to justice (Article 13), liberty and security of the person (Article 14), and freedom from exploitation, violence and abuse (Article 16) 
.  It is also a precursor to the fulfillment of other economic and social rights such as respect for home and family life (Article 23), and work and employment (Article 27).  
CRPD Article 19
7. Living independently and being included in the community 
“States Parties to this Convention recognize the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that: 

(a) Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement; 

(b) Persons with disabilities have access to a range of in-, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community; 

(c) Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.” 

The nature of the right to live in the community
8. At its heart, Article 19 recognizes that living in the community is an inalienable right, and does not require a person with a disability to prove their eligibility, ability or entitlement
.  Persons with disabilities who live in institutions are segregated from the community and treated unequally in violation of this right.  
9. This has previously been recognized, for example in the 1999 Olmstead v L.C. ruling of the Supreme Court of the United States; a case regarding two women with mental health problems who were confined in a psychiatric unit despite doctor’s recommendations that they be cared for in the community.  The Court held that this “unjustified isolation… is properly regarded as discrimination based on disability” and that “institutional placements of persons who can handle and benefit from community settings perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of participating in community life”
.   
10. The term institution does not refer solely to large residential social care homes or psychiatric units; but any place where persons who are labeled as disabled “are isolated, segregated and/or congregated in which people do not have, or are not allowed to exercise control over their lives and day to day decisions”
. Institutionalized living often means that residents cannot decide when they wake up or go to sleep, what they eat or when, how they choose or furnish their room(s), who they live with and for how long, who they spend time with, when and where, where they work, and how they spend their free time.  
11. By their nature, institutional living arrangements reduce privacy, choice and autonomy, increase isolation and segregation and foster relationships of confinement and dependency. It is dehumanizing and discriminatory for individuals to be removed from the community, to be compelled to live under these circumstances and to be expected to call it ‘home’, simply because they have a disability
.  
12. Institutional living does not reflect a way of life that is acceptable to society as a whole.  Reforming institutions so that they are smaller, in materially better condition or located closer to large towns and cities does not go any way to remedying a violation of the right to live in the community.  
13. States which compel persons with disabilities to live in institutions (regardless of the states reasoning for doing so) are failing to meet their obligations under Article 19 of the CRPD.  Moreover, the right for an individual to choose their place of residence engages right to liberty and freedom of movement issues which as civil and political rights are immediately applicable on ratification of the Convention.  States that continue to interfere with these rights and oblige persons with disabilities to live in a particular living arrangement are in contravention of international law in this regard
. 
14. In order to remedy this situation, it is imperative that states parties abolish laws and policies that either automatically institutionalize persons with disabilities or provide for the option of living in an institution when it is deemed ‘absolutely necessary’, ‘a measure of last resort’, or ‘in the best interests of the person’. Furthermore, state assistance should not be qualified on the condition that a person can fulfill everyday tasks without outside support or that people with certain disabilities or certain degrees of support needs must live in institutions or are only entitled to state support if they live within an institution
.  Institutions should be closed to new admissions and ultimately cease to exist altogether.
Realizing the right to live in the community 
15. Independent or community living refers to people with disabilities being able to live and participate in their communities with the same choices, control and freedom as other citizens.  Any practical support or assistance that they may need in order to participate in everyday life – such as living in their own homes with their families, going to school or work and taking part in community activities – should be provided to them based on their own aspirations and self determination
.

16. Providing meaningful opportunities to facilitate a person’s right to live independently in the community to their fullest potential requires the development of specific and sustainable community services and supports as well as ensuring equal access to general facilities and making reasonable accommodations where necessary
.  
17. Steps that a state may take in order to achieve this end may include: phasing out institutions and directing funds towards providing services, including mental health services, in the community and developing them in line with the social mode of disability; amending legislation and developing policies that create viable options for living in the community on an equal basis to others such operating a non discriminatory housing process.  States parties may also establish programmes to facilitate the transition from institutions to in home settings including providing training in independent living skills and supported employment
.  The formulation of appropriate actions which promote full inclusion and participation in the community should be devised and monitored through close consultation with persons with disabilities and their representative organizations
.
18. The provision of measures such as these is essential in order to meet the economic and social rights dimension of Article 19.  There is no limitation upon the right to live in the community. The obligation is to ensure full realization, not merely realization to the extent a state deems possible.  Individual states may be at different stages of the implementation process but must not unduly delay the realization of this right, particularly because it affects the enjoyment of so many other rights provided for under the Convention.

19. States are obliged to take measures utilizing the maximum of their available resources, with a view towards achieving progressive but ultimately full realization of the right to live in the community
.  The way in which a state allocates resources, provides incentives, administers services, creates targets and accounts for decisions made in this regard should reflect measurable progress in materializing the right “in two or five or seven years, but not in some unknown and unidentified time frame”
.  
Locating the right to live in the community in European specific law and policy

20. The UN has been referring to the right to community living as far back as 1993 in its Standard Rules of the Equalization of Opportunities for Persons with Disabilities
.  The core values of living independently have previously been recognized to underpin all major European human rights instruments.  Article 26 of the European Union Charter for Fundamental Rights states that “the Union respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community”, Article 15 of the Revised European Social Charter provides for the “right of persons with disabilities to independence, social integration and participation in the life of the community”.  On 23 December 2010 the European Union ratified the CRPD becoming the first regional institution to ratify a human rights convention; consequently binding the EU institutions – the Commission, Parliament, Council and Court of Justice – to uphold the rights of persons with disabilities and to mainstream disability rights across all areas of EU competence.  

21. Policy wise, the Council of Europe has been calling on states to promote independent living and the social inclusion of persons with disabilities since 1977
, and more recently published its Disability Action Plan 2006 – 2015 which states that, “people with disabilities should be able to live as independently as possible, including being able to choose where and how to live.  Opportunities for independent living and social inclusion are first and foremost created by living in the community”
 and in 2009 further stressed that, “in order to enable the active participation of persons with disabilities in society it is imperative that the right to live in the community be upheld”
.  In 2010 the European Commission published the European Disability Strategy 2010 – 2020 pledging to realize the full participation of people with disabilities in society by “providing quality community based services including access to personal assistance”, promoting the transition from institutional to community-based care and supporting national efforts to achieve these ends
.  
22. The UK government published an Independent Living Strategy in 2008 with the stated aims to ensure that persons with disabilities, “who need support to go about their daily lives will have greater choice and control over how support is provided; and will have greater access to housing, education, employment, leisure and transport opportunities and to participation in family and community life”
.  In February 2011 the government launched an inquiry by the Joint Committee of Human Rights into the implementation of the right to independent living for people with disabilities as guaranteed by Article 19 of the CRPD
.  
Summary
23. People with disabilities have the right to live with dignity and to make personal life decisions to the best of their ability on an equal basis with others.  The right to live in the community as laid out in Article 19 of the CRPD requires states to realize the right of persons with disabilities to choose where they live.  The economic and social aspects of the right are an articulation of what must occur in order to realize the underlying civil and political nature of this right.  States which compel persons to live in institutions either intentionally or as a result of the failure to develop alternatives do so in violation of Article 19 of the Convention.
MDAC respectfully thanks the Court for the opportunity to submit these comments.

Ngila Bevan





Lycette Nelson

Lawyer, CRPD Advocacy and Litigation

Litigation Director

6 March 2011






� The CRPD was adopted by general consensus at UN Headquarters in New York on 13 December 2006 and was opened for signature on 30 March 2007.  On that day alone it was signed by 82 states and ratified by one; the highest number of signatories ever for a UN Convention on its opening day.


� The UK proceeded to ratify the optional protocol to the CRPD on 7 August 2009.


� ‘From Exclusion to Equality: Realizing the Rights of Persons with Disabilities, Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities and its Optional Protocol’, United Nations (2007), p.5.


� Glor v. Switzerland, ECHR (Section 1), Application no.13444/04 (30 April 2009), paragraph 53. 


� Kiss v Hungary, ECHR (Section 2), Application no. 38832/06 (20 May 2010), paragraph 44 (refering to paragraphs 14-17).


� Shtukaturov v. Russia, ECHR (Section 1), Application no. 44009/05 (27 March 2008).


� AH v West London Mental Health Trust and Secretary of State for Justice, 2011 UKUT 74 AAC, paragraph 22.


� Camilla Parker & Luke Clements; The UN Convention on the Rights of Persons with Disabilities: A New Right to Community Living?, E.H.R.L.R. 2008, 4, pp.508-523.


� Tirza Leibowitz, ‘Living in the Community – Disentangling the Core Right’, paper presented at the Colloquium on Disability Law and Policy, Centre for Disability Law and Policy, National University of Ireland, Galway, April 2010, p.6 available at � HYPERLINK "http://www.nuigalway.ie/cdlp/colloquium.html" �http://www.nuigalway.ie/cdlp/colloquium.html�


� Olmstead v. L.C. (98-536) 527 U.S. 581 (1999).


� Definition of an institution commonly used by disabled people’s organizations including Inclusion Europe and the Canadian Association for Community Living, � HYPERLINK "http://www.cacl.ca/english/index.asp" �http://www.cacl.ca/english/index.asp� 


� Tirza Leibowitz, ‘Living in the Community – Disentangling the Core Right’, paper presented at the Colloquium on Disability Law and Policy, Centre for Disability Law and Policy, National University of Ireland, Galway, April 2010, p.5, available at � HYPERLINK "http://www.nuigalway.ie/cdlp/colloquium.html" �http://www.nuigalway.ie/cdlp/colloquium.html�


� Camilla Parker & Luke Clements; The UN Convention on the Rights of Persons with Disabilities: A New Right to Community Living?, E.H.R.L.R. 2008, 4, pp.508-523.


� The Open Society Mental Health Initiative, see � HYPERLINK "http://www.osmhi.org/?page=98" �http://www.osmhi.org/?page=98� 
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� Parliamentary Assembly Resolution 1642 (2009), paragraph 8.


� European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free Europe.  The strategy also serves as an outline for how the EU intends to execute it’s obligations as a party to the CRPD, available at � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0636:FIN:EN:PDF" ��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0636:FIN:EN:PDF� 


� Available at � HYPERLINK "http://odi.dwp.gov.uk/docs/wor/ind/ilr-executive-report.pdf" �http://odi.dwp.gov.uk/docs/wor/ind/ilr-executive-report.pdf�


� Joint Committee on Human Rights, No.24, Session 2010-2011, 11 February 2010.  Dr Hywel Francis MP will Chair the Committee and the closing date for evidence is 24 April 2011.  Information available at � HYPERLINK "http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/news/right-of-disabled-people-to-independent-living-call-for-evidence/" ��http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/news/right-of-disabled-people-to-independent-living-call-for-evidence/�





PAGE  
7

