[image: image1.jpg]mdac

mental disability
advocacy center





SHADOW REPORT 
ON THE IMPLEMENTATION OF THE 
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

BY CROATIA  

for consideration by the 
United Nations Human Rights Committee
at its 97th Session, October 2009
Prepared by:

Mental Disability Advocacy Center (MDAC) 

September 2009
Contents 

I. Executive Summary…………………………………….......3
II. Expertise and Interest of MDAC……………………………5
III. Comments to Relevant Parts of the Government’s Report  

1) Article 7 ……………………………………………...6
2) Article 9 ……………………………………………...10
3) Article 12 …………………………………………….16
4) Article 14 …………………………………………….18
5) Article 16 …………………………………………….21
6) Article 22 …………………………………………….24
7) Article 23 …………………………………………….24
8) Article 25 …………………………………………….26
9) Article 26……………………………………………..27
IV. Recommendations………………………………………....29
I.  Executive Summary

The Mental Disability Advocacy Center (hereinafter “MDAC”), is an international non-governmental organisation, based in Budapest, that advances the human rights of children and adults with actual or perceived intellectual or psycho-social (mental health) disabilities. MDAC respectfully submits the following comments for consideration by the Human Rights Committee (hereinafter “the Committee”) at its 97th Session. 

Many of the ICCPR’s core provisions are emphasised in the UN Convention on the Rights of Persons with Disabilities (hereinafter “CRPD”), which entered into force in May 2008 and which Croatia ratified in August 2007. MDAC therefore cross-references to the CRPD in this report where this is helpful, with the wish and intention that members of the Human Rights Committee draft their Concluding Observations in a manner which is consistent with and supportive of other treaty bodies where their mandates overlap.  

To this end, MDAC encourages the Committee to enhance its focus on the rights of persons with disabilities, including people with intellectual disabilities and people with psycho-social (mental health) disabilities, by raising States’ reporting requirements in this respect, and by highlighting concerns and good practices in its Concluding Observations on all States.  

In its discussion below, MDAC refers to the points of the Second Periodic Report of Croatia (hereinafter “Government’s Report”), which was submitted to the UN Human Rights Committee on 2 December 2008.

MDAC is aware of, and acknowledges, the efforts undertaken by the Croatian Government to comply with its obligations under the International Covenant on Civil and Political Rights (“the Covenant”), as detailed in the Government’s Report to the Committee.  However, these measures have proven insufficient to ensure the effective implementation of the Covenant with respect to persons with disabilities – who are often left off the agenda of civil and political rights reforms - particularly with respect to Articles 7, 9, 12, 14, 16, 22, 23, 25 and 26 of the Covenant, whose violations adversely impact the human dignity of persons with mental disabilities and obstruct their access to core civil and political rights.

MDAC’s comments in this report focus in detail on Croatian legislation related to the deprivation of legal capacity and subsequent placement under guardianship of persons with actual or perceived intellectual or psycho-social (mental health) disabilities.  According to statistics from the Croatian Ministry of Health and Social Welfare, the numbers of people deprived of their legal capacity and placed under a form of guardianship is on the rise with 17,810 persons recorded in 2008.
  MDAC’s analysis of this legislation reveals that such persons are subject to serious, arbitrary, and automatic deprivation of their civil and political rights, including the right to fair trial, right to respect for private life, right to marry, freedom of movement, freedom of association and access to justice. As such, the Croatian guardianship system directly contributes to long term institutionalisation and social exclusion of people with actual or perceived intellectual or psycho-social disabilities.

· Regarding Article 7 ICCPR (right to be free from torture, inhuman and degrading treatment and punishment).  Croatian law fails to safeguard informed consent to treatment for persons being treated in psychiatric establishments including persons lacking legal capacity, thus creating increased risk of non-consensual and forced measures of restraint.  Contrary to international standards, there is no Ministerial protocol, regulation or guidelines on how restraint should be administered, monitored and recorded. This leads to defective practices across Croatian psychiatric establishments in breach of the right to be free from ill-treatment.  The use of cage beds or net beds in children’s institutions is a direct violation of Article 7.
· Regarding Article 9 ICCPR (right to liberty). The current practice of ‘civil commitment’, involuntary detention, in psychiatric hospitals and placement into social care institutions for persons with mental disabilities and persons lacking legal capacity fail to satisfy the requirements and procedures established by international standards and consequently violate Article 9. 

· Regarding Article 12 ICCPR (freedom of movement and freedom to choose one’s own residence). Due to the fact that an adult deprived of legal capacity is legally prohibited from taking important decisions, family members and local authority officials take the decision to send the adult to a ‘social care’ institution, often for the rest of their life. Such institutionalisation violates the individual’s right to liberty of movement and the freedom to choose their residence, as set out in Article 12.

· Regarding Article 16 (equal recognition before the law). Croatian legal capacity law denies persons with mental disabilities of their right to recognition before the law by infringing their right to legal capacity, including capacity to act, on an equal basis with others.  No alternatives to guardianship exist in Croatia to provide support to persons with mental disabilities in decision-making and to promote their autonomy. MDAC suggests that Article 12 of the UN Convention on the Rights of Persons with Disabilities is a clarification of the effective application of Article 16 ICCPR for persons with disabilities. 

· Regarding Article 22 ICCPR (freedom of association). Contrary to international and Croatian law, persons who have been deprived of their legal capacity do not have the right to associate on an equal basis with others because they are denied decision making within the association’s bodies. This may seem a peripheral issue, but the denial of this right explains the lack of grassroots advocacy by persons deprived of legal capacity as a missing element in a large-scale reform process.   

· Regarding Article 23 ICCPR (right to marry). Croatian law prohibits people deprived of their legal capacity from marrying and exercising reproductive and parental rights on an equal basis with others.

· Regarding Article 25 ICCPR (right to vote and stand for election).  Persons fully deprived of their legal capacity in Croatia are prohibited from voting, and voting rights may be removed for adults who have been partially restricted of their legal capacity.  These laws unreasonably restrict the rights of persons under guardianship to take part in public life and contribute to their social isolation.

· Regarding Article 26 ICCPR (Right to non-discrimination).  Croatian legal capacity laws automatically deprive adults from exercising many of their fundamental rights recognised in the Covenant.  These restrictions have the objective of protection, but the measures are disproportionate and thus unlawful under the Covenant, especially as there are no laws or policies which provide support to adults with mental disabilities in decision-making.

In view of these failures of current legislation to meet the basic requirements of the Covenant, MDAC’s report sets out recommendations for improvement of the situation of persons with intellectual disabilities and persons with psycho-social (mental health) disabilities in Croatia in the future.
II. Expertise and Interest of MDAC

MDAC is an international NGO which advances the human rights of children and adults with actual or perceived intellectual or psycho-social disabilities. Focusing on Europe and Central Asia, it uses a combination of law and advocacy to promote equality and social integration. MDAC has participatory status at the Council of Europe. 
Commencing work in Croatia in 2007, MDAC focuses its attention on the rights of children and adults with disabilities living in segregated institutions, because of their social exclusion and increased vulnerability to rights abuse and neglect. Together with local NGO partners, MDAC carried out monitoring of thirteen psychiatric and social care institutions in Croatia in 2007, and a follow up monitoring mission in 2010 is being planned. 

MDAC welcomes the opportunity for the Committee to make use of this report in its analysis of the measures required to ensure Croatian compliance with the provisions of the Covenant. 

III. Comments to Relevant Parts of the Government’s Report  

1) ICCPR Article 7 (prohibition of torture and cruel, inhuman or degrading treatment 

or punishment, prohibition of medical or scientific experimentation without free consent)

Consent to medical treatment 

1. Re: Paras. 95- 103 of the Government’s Report:  MDAC’s comments go beyond the narrow scope of medical experimentation, as outlined in the Government’s Report. 
2. MDAC submits that Croatian law governing consent to treatment presents several contradictions.  On the one hand, Articles 6 and 7 of the Law on Protection of the Rights of Patients prioritise the importance of the person’s voluntary acceptance of therapy, the recognition of the preferences of the patient over coercive measures, and respect for the rights and human dignity of the patient.  Article 6 also regulates the patient’s right to take part in decisions including the right of patients to be informed and the right to accept or reject certain diagnostic or therapeutic procedures.  On the other hand, Article 7 of the Law stipulates that the right to consent can exceptionally be limited when it is justified by patient’s medical condition in a way specially prescribed by the law.  Similarly, the provisions of Article 8 and 9 of the Law contain exceptions related to medical justifications, imminent danger or immediate threat to life or serious health deterioration, thus removing the determination of consent to treatment away from the person him or herself, and relinquishing it to the doctor. Consequently, these provisions render the “right” to give or withdraw consent meaningless. 
3. The UN Special Rapporteur on the right to the enjoyment of the highest attainable standard of physical and mental health recently published a report on informed consent, recognising that guaranteeing informed consent is a fundamental feature of respecting an individual’s autonomy, self-determination and human dignity, and confirming the central role which States must play in safeguarding an individual’s ability to exercise informed consent in health, and protecting individuals against abuses.
  The Special Rapporteur highlighted that certain groups deserve special consideration regarding the protection of informed consent as a result of vulnerabilities stemming from economic, social and cultural circumstances, including people with disabilities, and that “appropriate support mechanisms to help overcome subsequent challenges to achieving informed consent… are critical in protecting the rights of vulnerable groups.”
  

4. Regrettably, the Croatian government has not provided for the necessary support mechanisms to ensure protection against abuse with respect to consent.  For example, contrary to the Government’s claim in paragraph 98 of the Government’s Report, only verbal consent and not written consent is required by the law (Article 8(1), Law on Protection of Rights of Patients), leaving open the risk of coercion by medical practitioners, and no paper trace of the process. Further, the value of verbal consent is questionable considering that where the patient “does not explicitly object” to a medical examination, it will nevertheless be deemed permissible (Article 8(2) of the Law on Protection of Rights of Patients).  This does not measure up to basic elements on consent to treatment agreed upon at the international level.
 
5. Even more worrying, is the fact that informed consent is not sought from adults who have been deprived of their legal capacity.  Consent given by their guardian without any consultation with the individual concerned is sufficient for any form of medical treatment including non-therapeutic sterilisation (see below at paras. 11 and 72) or for admission into a psychiatric establishment (see below at para. 24).  As highlighted in a 2008 report by the Special Rapporteur on Torture, “persons with disabilities often find themselves in such situations [situations of powerlessness], for instance when they are deprived of their liberty in prisons or other places, or when they are under the control of their caregivers or legal guardians… it is often circumstances external to the individual that render them ‘powerless’, such as when one’s exercise of decision-making and legal capacity is taken away by discriminatory laws or practices and given to others.”

6. Moreover, Croatian law fails to separate out psychiatric detention from psychiatric treatment, meaning that if someone meets the criteria for detention they also lose the right to consent to or refuse treatment  (Articles 8(2) and 9(2) of the Law on Protection of the Rights of Patients), despite Article 11(3) which clearly sets out that “a person with mental disorders who is voluntarily or involuntarily admitted to a psychiatric institution has the right to take an active part in the planning and implementation of his or her therapy”.  As ascertained by the European Committee for the Prevention of Torture (CPT) and confirmed by medical staff of Croatian psychiatric institutions, “in the present state, the Law on the protection of persons with mental disorders does not provide for a distinction between involuntary admission to a psychiatric institution and treatment without consent.”
 
7. International law and standards such as the UN Convention on the Rights of Persons with Disabilities (CRPD), the CPT standards, and the Council of Europe Committee of Ministers Recommendation R(2004)10 make it clear that patients should, as a matter of principle, be placed in a position to give their free and informed consent to treatment.  The admission of a person to a psychiatric establishment on an involuntary basis should not be construed as authorising treatment without their consent.  It follows that every patient able to express consent, whether detained or not detained, should be given the opportunity to refuse treatment or any other medical intervention.
  
Use of restraint

8. One particular area in which Croatian mental health law is severely deficient is the regulation of the use and methods of restraint in psychiatric hospitals and social care institutions.  Three main methods of restraint and tranquilisers), and seclusion (solitary confinement in a small isolation room for a period of time). Contrary to international standards, the Law on the Protection of Persons with Mental Disorders regulates only certain aspects of the use of physical force and seclusion
 and ignores the conditions for chemical restraint.
  The respective provisions are general, leaving much space to subjective interpretation, and do not require hospitals to have written policies in this regard.  The Law instructs health care workers to refer to the ordinances of the Ministry of Health and Social Welfare for further guidance on the use of restraint,
 however such ordinances have never been adopted.  As a result, hospitals and social care institutions have developed their own practices in this respect and none of them consider the serious human rights concerns associated with the application of restraint measures.  
9. The Ministry of Health and Social Welfare  has not developed any guidelines or carried out systematic training for mental health and social care professionals to guarantee that they follow correct procedures which prioritise the health, safety and dignity of the person concerned.  As a result, restraint is applied in circumstances which do not call for it; for example, MDAC has witnessed residents in social care institutions being placed into straight jackets during mealtimes so that it is more convenient for the staff to feed them, and wheelchair users in social care institutions being tied by strips of cloth around their waist to their wheelchairs, and also having their chairs tied to fixtures such as radiators to prevent them from moving around.   Furthermore, it appeared that new patients are routinely secluded upon admission to the hospital; staff in one psychiatric hospital reported to MDAC that all newly admitted forensic patients were automatically placed in isolation to conduct observation of their behaviour.  Clearly, these patients were not placed in seclusion on account of any risk they posed, or for any therapeutic purpose, but rather as a precautionary measure and/or to demonstrate the power of the staff over them.  The UN Special Rapporteur on Torture has already noted that there can be no therapeutic justification for the prolonged use of restraints, and that prolonged use of restraints, prolonged solitary confinement and seclusion of persons may constitute torture or ill-treatment, which is prohibited by Article 7 of the ICCPR.

10. Contrary to international law, there is no requirement for psychiatric institutions to hold a separate register which records each use of restraint and seclusion. Rather “incidents” are recorded in the patient’s medical files only.
 The purpose of having a restraints register is to prevent abuse and ill-treatment arising from the misuse of restraint by necessarily recording every incident, and the circumstances and times of the application, monitoring, and removal of restraint.  Data and statistics can then be drawn from the register, which allows comparisons of departments within each hospital, and between hospitals and even between countries. Such data gathering means that policies can be put in place to reduce coercion. 

11. As recognised by the UN Special Rapporteur on Torture in 2008, “whereas a fully justified treatment may lead to severe pain or suffering, medical treatments of an intrusive and irreversible nature, when they lack a therapeutic purpose, or aim at correction or alleviating a disability, may constitute torture and ill-treatment if enforced or administered without the free and informed consent of the person concerned.”
  Not only does this apply to restraint, but is equally applicable to measures of non-therapeutic sterilisation authorised under Croatian law in which consent from the individual concerned is neither required in law or sought in practice where the individual has been deprived of their legal capacity. See the discussion below under Article 23 ICCPR.
Cage beds

12. It has come to MDAC’s attention that certain Croatian children’s institutions use cage beds or net beds as a method of restraint. Cage beds come in different forms, they can be constructed of metal bars or of a metal frame and netting.  The purpose is to confine someone on a bed: all four sides and often the top of the bed is covered with metal bars or netting. Both types are referred to as cage beds in this report since the effect of enclosing a person within the confines of the bed is the same. Cage beds are routinely used to restrain people with intellectual disabilities who allegedly exhibit ‘challenging’ or ‘difficult’ behaviour, sometimes for extensive periods of time - even years. 

13. The main justification for the use of cage beds is that they are meant to provide safety for the children as well as staff.  There is, however, widespread consensus by mental health professionals that the use of cage beds is therapeutically unjustifiable.
  There is no evidence that cage beds prevent injuries, and the forceful restraint of a person is likely to induce or exacerbate violence, injuries and aggressive behaviour.  In addition, the use of cage beds is physically and psychologically damaging particularly for children who are in a constant state of physical, emotional and cognitive development.  The UN Human Rights Committee has previously firmly stated that the use of cage beds is considered inhuman and degrading treatment and that their use should be abolished.

14. In some instances, MDAC was informed that children being confined in cage beds were further restrained by having their wrists fixed to the metal framing of the bed thereby preventing any movement within the bed itself.

15. The use of cage beds has also been justified on the grounds that there are too few mental health and social care staff in institutions.  According to a former caretaker at the Caritas Dom Invalida in Oborovo, due to a lack of staffing, there is only time to provide children with the most basic care.  Children must be fed at a very fast pace, which make them short of breath because they are hardly able to swallow the food fast enough.  In 2006, MDAC was informed of an institution in which a child resident needed to be taken to hospital due to near suffocation which occurred because of the feeding techniques used by staff.  Force feeding is also a common practice, MDAC was informed that children who did not want to eat were sometimes restrained by caretakers who put their leg over the child’s right arm while sitting on their bed, while the left arm was pinned down by the caretaker’s hand and their other hand was used for feeding.  

16. In addition to the shortage of staff, a major source of concern is the non existent or low level of training of staff who work with children with disabilities.  Caretakers are frequently unaware of the specific needs of the individuals with disabilities.  The only internal training received concerned the daily routine of the institution.  A former helper recalled to MDAC a situation in which a child suffering an epileptic seizure was left alone in his cage bed and staff did not know how to respond.  In 2006, there was only one physiotherapist in the Oborovo Home for over 100 residents.  A former physiotherapist from that home stated that many children could have learned to eat themselves, or even to walk if there were competent staff.  

ICCPR Article 9 (right to liberty)

17. The current law and practice regulating mental health detention (civil commitment) in psychiatric hospitals fails to satisfy the requirements and procedures established by international standards. They consequently violate Article 9.  

18. The current practice of placement of persons into social care institutions for persons with mental disabilities often results in de facto deprivation of liberty. Croatian law provides no safeguards to guard against arbitrary detention and no mechanism for residents to challenge the lawfulness of their detention.

A.  Admission to psychiatric hospital– voluntary and involuntary patients

Involuntary detention

19. Procedural violations of persons’ rights during hospital admission and discharge are a result of inadequate legal provisions and a lack of understanding and diligence on the part of mental health professionals (psychiatrists and mental health nurses), legal professionals and the judiciary.  As a result, persons may be admitted for psychiatric treatment against their will without recourse to legal guarantees.
20. The procedure for civil commitment is set out in the Law on the Protection of Persons with Mental Disorders and differs for voluntary and involuntary patients. According to Article 21 of the Law, in order to determine the nature of a patient’s admission, verbal consent is sufficient for voluntary admission; written consent is not required.
  
21. Admission without consent to a psychiatric hospital is permitted where it has been assessed that the person has a severe mental disturbance and, as a result, poses a serious and imminent threat to the life, health or security of themselves or others.
  
22. A note should be made that the 1999 amendment to the Law on the Protection of Persons with Mental Disorder (which removed the vital requirement for written consent) was made without any regard to patients’ rights and has already been the subject of criticism by the European Committee for the Prevention of Torture (hereinafter “CPT”).
 The amendment was introduced as a direct result of pressure from psychiatrists and judges who felt overburdened by having to follow the former and more stringent procedure.
 Thus, there has been a decrease in human rights protection purely for the convenience of officials.  The sharp decline of involuntarily hospitalised patients observed following the amendments could indicate that more lenient requirements of consent no longer warranted recourse to involuntary hospitalisation measures.
  The CPT identified this trend with alarm and has monitored this closely; as stated in their report on Croatia (2007 visit), 
“..concerns raised in the 2003 visit report as regards the procedures for involuntary hospitalisation remain largely valid (cf. para 152 of CPT/Inf (2007) 15).  The delegation was informed that the percentage of patients admitted on an involuntary basis at Vrapče (Psychiatric Hospital) had dropped to some 2.3% in 2006.  This percentage was already quite low in 2003 (5%), compared to international experience.  It became apparent during the 2007 visit that, as in 2003, most patients who had been admitted without their consent, pursuant to the compulsory detention procedure, were subsequently accommodated in locked wards without there being a court order for involuntary admission”
(MDAC’s emphasis).
23. MDAC has observed through its monitoring missions that basic legal safeguards incorporated into Croatian law are not followed in practice; 
· Many patients are neither informed by mental health professionals that they are being subject to this procedure, nor informed of the reasons for their detention, until a court decision has been handed down; they are not regularly assigned an attorney or given an opportunity to be present when the judge is deciding the case.
 This is akin to a criminal trial happening behind closed doors without the defendant being present or knowing what crime has been charged with, or having the opportunity to challenge prosecution evidence or mount a defence, or instruct an attorney to do so on their behalf. 

· There is no uniformity in the level of knowledge of staff in psychiatric hospitals across Croatia. Staff in many hospitals remain ill-informed of the legal procedures to follow when voluntary patients subsequently withdraw their consent to admission and treatment, leading to cases where courts are not promptly informed and resulting in unlawful detention.  When questioned on this procedure by MDAC in 2007, doctors displayed uncertainty on the procedures which needed to be followed including the deadline to inform the court of the involuntary patient.

· Under the current involuntary admission procedure, people can be legally detained against their will for up to 72 hours before a hospital needs to decide whether to recommend that the person should continue to be hospitalised as a voluntary patient, decide that the person should be hospitalised against their will, or be discharged.  If it is a situation of involuntary hospitalisation, the law stipulates that a court can be informed of the involuntary hospitalisation up to 84 hours after the person’s admission.
  This is an excessive amount of time during which a patient is placed in a position of extreme vulnerability – treatment without consent can be commenced before there is a ruling on the lawfulness of detention, resulting in the person being subjected to treatment against his or her will for an extended period without any form of external scrutiny. The risk of side effects of psychiatric medication has been acknowledged recently by the UN Special Rapporteur on Torture, who stated that, “the administration in detention and psychiatric institutions of drugs, including neuroleptics that cause trembling, shivering and contractions and make the subject apathetic and dull his or her intelligence has been recognised as a form of torture.”

· Further, the reasons for involuntary hospitalisation are not systematically or adequately documented in patients’ medical files. This leaves no traces or justification as to the practical grounds leading to an individual’s involuntary hospitalisation.
  The lack of documentation is not merely careless medical practice, but has human rights ramifications in that there will be no written evidence if the detainee wants to challenge the lawfulness of detention or any other aspect of their care and treatment before a court or other authority. 

Voluntary admission

24. According to Croatian law, voluntary admission is possible even where the patient expressly refuses admission. This is a legal nonsense. According to the Law on the Protection of Persons with Mental Disorder, consent to admission for a person lacking legal capacity is not sought from the patient directly. Rather consent to treatment can be given by the person’s guardian or the authorised social care institution.
 This provision takes no account of the person’s actual functional capacity and ability to make healthcare decisions. The Law defines and regulates how one’s ability to give consent is assessed in the case of treatment, but it does not regulate ability to give consent for admission.  Thus, guardians from social care institutions may give their approval to admission regardless of whether the individual retains their functional capacity to consent, and this even in the face of explicit objection by the concerned person.  Being classified as a “voluntary patient” in these cases clearly does not allow the person to benefit from the safeguards of the involuntary admission procedure which requires a court review and the verification of a person’s condition by a medical expert.  
25. The lack of procedural safeguards implicit in “voluntary” admissions of this kind, and the failure to take into account the possibility of fluctuating functional capacity to consent to hospitalisation and treatment, breach numerous international standards. Croatian legislation falls short of the standards inscribed in Article 14 of the UN Convention on the Rights of Persons with Disabilities (CRPD) (which it has ratified) which set out the right to liberty and security of the person. Increased focus on and participation of the person concerned should be inserted into the law, and safeguards against arbitrary detention should be established in conformity with international legal standards.  Such safeguards should include regular court reviews of compulsory hospitalisation which seek the participation of the person subject to the measures, and the possibility for detained persons to be provided an automatic but meaningful judicial review of their hospitalisation including with quality legal representation paid for by the State, without such oversight needing to be triggered by patients themselves.  
26. Re: Paragraph 102 of the Government’s Report: During its monitoring MDAC found that doctors do not take all the necessary steps to ensure the protection of patients’ rights.  Based on monitoring of psychiatric and social care institutions conducted by MDAC in 2007, it became evident that most patients and residents of these closed institutions were not aware of their rights because they had not been adequately informed of their rights in the institution, including the right to consent to treatment.  To fill this gap, MDAC together with its partner NGO, a Croatian mental health service user organisation called Svitanje, produced a series of leaflets aimed at raising patients’ awareness of their rights.  These have been distributed widely across Croatia.  Not only doctors, but also staff of closed institutions should be trained on this topic, to fully secure patients’ rights and uphold their personal dignity.

B.  Detention in social care institutions for persons with mental disabilities

27. The role of social care institutions, regulated by the Law on Social Care, is to provide rehabilitation and care for persons with mental disabilities outside their family environment
 on a permanent, weekly, temporary or daily basis, including inter alia the provision of regular meals, care for personal hygiene, regular health care, nursing, work activities, psycho-social rehabilitation, commuting and leisure time.
  
28. There are two types of residents living in social care institutions: those who seek accommodation in them based on their own free will (e.g. elderly people who have no relatives or insufficient resources to take care of themselves) and those who are living there “involuntarily”.  The second group concerns persons who were deprived of their legal capacity and placed in social care institutions upon the decision and request of their guardians.  This category of residents is predominant in all social care institutions visited by MDAC.

29. The procedure of admission for both categories of residents is the same in that the placement itself is decided by a centre for social care, which is a local government body. 
 The request for placement comes from the individuals concerned or their guardians,
 and is governed by the Law on Social Care.
 After the centre for social care approves the request, it liaises with the social care institution about the logistics. 
30. MDAC highlights the fact that most placements into social care institutions result in arbitrary detention.  Residents are subject to a strict regime and those lacking legal capacity are not permitted to leave the institution without approval from their guardian.  There is no court review of a placement decision by a centre for social care, and individual residents do not benefit from access to a court to initiate a review of the placement decision or the continued need for detention.  In fact, residents lacking legal capacity are not permitted to individually petition a court at all.

31. General Comment no 8 of the Human Rights Committee stressed that “all deprivations of liberty, whether in criminal cases or in other cases such as, for example, mental illness…” must benefit from “the important guarantee of paragraph 4, i.e. the right to control by a court of the legality of the detention.” 
  This guarantee is denied to persons lacking legal capacity detained in social care institutions across Croatia.

32. The European Committee for the Prevention of Torture (CPT) has also identified the urgency of this issue; it have found that such a right does not exist in current practice; and in 2008 recommended to the Croatian government that “steps be taken to ensure that persons deprived of their legal capacity, who are placed in homes for persons with psychiatric disorders and/or mental disabilities, have the effective right to bring proceedings to have the lawfulness of their placement decided speedily decided by a court.”
  

33. Equally fundamental, the CPT states that “placement in a social care home should cease as soon as it is no longer required by the resident’s mental state”.
  MDAC has observed that this standard is not being upheld in Croatian social care institutions.  According to MDAC’s discussions with staff of Croatian social care institutions, a large number of social care institution residents do not require any rehabilitative treatment and are capable of living on their own, yet due to social factors such as poverty, homelessness, or the absence of, or rejection by their family, they end up in long-stay institutions;
 as noted in the supplementary report to Croatia’s Joint Inclusion Memorandum,
 many residents are in care “as much for social reasons, lacking a carer, as for any rehabilitation or therapeutic purpose.”
  
34. Persons placed into Croatian psychiatric hospitals and social care institutions do not systematically benefit from the safeguards which are elements of Article 9 of the ICCPR, nor Article 14 of the CRPD.  Moreover, it would appear that Croatian law and practice legitimises the justification of deprivation of liberty by reason of disability, in direct contravention of Article 14 of the CRPD. 

In January 2009 the Office of the UN High Commissioner for Human Rights (OHCHR) published a thematic study on enhancing awareness and understanding of the CRPD to give solid guidance on what specific provisions of the CRPD signify. With respect to Article 14 of the CPRD, it is clearly set out that the meaning of “unlawful detention encompasses situations where the deprivation of liberty is grounded in the combination between a mental or intellectual disability and other elements such as dangerousness, or care and treatment”.
 
35. Clearly, both Croatian law and practice need to be reformed to ensure that persons are not arbitrarily denied their rights as set out in the Covenant. MDAC encourages the Human Rights Committee to adopt language in its Concluding Observations which echo the OHCHR in its interpretation of the CRPD. 

2) ICCPR Article 12 (right to liberty of movement and the freedom to choose residence)
36. The laws governing adult legal capacity coupled with the lack of safeguards for people detained in social care institutions in Croatia violate the right to liberty of movement and the freedom to choose residence as set out in Article 12.

37. Once a person is deprived of legal capacity, a guardian is appointed to take all decisions on behalf of the adult. Guardians have a general obligation to consider the wishes and feelings of an adult on decisions which the guardian thinks are ‘important’,
 a word which is not further defined in Croatian legislation.  In practice, guardians may make decisions regarding an adult’s restriction of movement and place of residence without consulting with the adult concerned.  They are only legally obligated to seek approval of the centre for social care. 
   Thus, many of the thousands of adults with perceived or actual intellectual disabilities or psycho-social (mental health) disabilities who spend their entire lives in social care institutions have been placed there by their guardian but against their will. Many of them have the ability to express an opinion about this and to take a decision about where they want to live, but they have been denied this right. They are de facto detained there without the possibility of finding less restrictive living arrangements.  Indeed it is a failing of guardianship law that guardians or social services are not obliged to seek alternative and less restrictive accommodation.
38. General Comment no 27 of the Human Rights Committee further specifies that the rights guaranteed by Article 12 are protected not only from public but also from private interference, i.e.  an individual’s right to move freely and to choose their residence must not be made subject, by law or practice, to the decision of another person, including a relative.  This would also encompass a third party or relative who is appointed as one’s guardian. MDAC’s view is that family guardians are fulfilling a public law role and adult protection laws must be subject to the same scrutiny as, for example, child protection laws. 
39. MDAC also highlights to the Human Rights Committee that Croatian guardianship laws contravene Article 19 of the UN Convention on the Rights of Persons with Disabilities (CRPD), a treaty which Croatia has ratified. This provision does not establish any new rights, rather tailors ICCPR rights to the neglected situation of persons with disabilities. Article 19 CRPD says: 
Article 19 - Living independently and being included in the community

States Parties to the present Convention recognize the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that:

a) Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;

b) Persons with disabilities have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;

c) Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.

40. The current practice of confining persons in remotely located social care institutions infringes on the right to live in the community.  Moreover, it must be recognised that the imposition of a particular living arrangement, i.e. institutionalisation, is experienced by a certain ‘category’ of persons, namely persons with disabilities, who are overwhelmingly persons with (diagnoses of) intellectual disabilities or mental health disabilities.  Such segregation is a form of discrimination by depriving persons with disabilities of the right to choose their place of residence and where and with whom they live on an equal basis with others.
41. As emphasised in the OHCHR’s 2009 thematic study on enhancing awareness and understanding of the CRPD, “the key element of any intervention aimed at giving effect to the right to independent living and community inclusion is the explicit legal recognition of the right of persons with disabilities to determine where and with whom to live. This recognition should also openly reflect the unlawfulness of arrangements for residential care made against the wishes of a person with disabilities.”

42. The Croatian government recognised the particular problem of institutionalisation of persons with mental disabilities and in 2007 set it as a priority in their Joint Inclusion Memorandum with the EU stating that a “strong impetus to deinstitutionalisation was given by non-governmental organisations and associations.  However, legal provisions aimed at deinstitutionalisation of social services are not sufficient; what is needed is a strong support from the state and a different social climate where a new concept of social services and their providers will be realised”.
  The government also acknowledged the need for “deinstitutionalisation and promotion of community care (effort to spread the non-institutional ways of care to all Croatia).”
  
43. Despite Croatia’s formal commitment to promote community-based care for persons with mental disabilities, very little progress has been made. The European Commission’s Annual Progress Report on Croatia 2008 evaluated that “continued efforts are needed as regards socially vulnerable and/or persons with disabilities.  In the area of mental health, the policy of providing care through community-based services instead of in institutions has shown no tangible progress”.

44. In order to guarantee an individual’s autonomy over their movement and place of residence, the OHCHR has advised that, “in most cases, a national strategy that integrates interventions in the area of social services, health, housing and employment, at a very minimum, will be required. For the effective implementation of such strategies it is necessary that the independent living principle be rooted in a legislative framework which clearly establishes it as a legal right and in turn places duties on authorities and service providers, while also allowing for recourse in case of violation. Such legislative frameworks shall include the recognition of the right to access the support services required to enable independent living and inclusion in community life, and the guarantee that independent living support should be provided and arranged on the basis of the individual’s own choices and aspirations, in line with the principles of the CRPD.”

45. Croatia lacks a legislative framework which establishes the right to live in the community. There are no duties on local governments to find alternatives to institutional care and segregation. Independent living support is not available. Persons with disabilities can be detained in institutions for their entire lives purely on the decision of a guardian, a public law function which attracts no scrutiny, appeal processes or transparency. MDAC invites the Human Rights Committee to find that a government policy which limits the movement of persons with disabilities in segregated institutions, when many other countries with a similar economic profile have  a national policy of de-institutionalisation, amounts to a violation of Article 12 ICCPR, the right to freedom of movement. 
3) ICCPR Article 14 (right to equality before courts and tribunals)
46. Legal capacity laws deny adults lacking legal capacity from accessing justice, infringing on the principle of equality before the courts.  Specifically, their rights to a fair trial are infringed in the proceedings on deprivation of legal capacity in violation of Article 14.  Equally, the authorities do not provide any information on a person’s right to access courts to effect an official review of their continued need for guardianship. 
47. Croatian law violates an adult’s right to equality before the courts by denying persons lacking legal capacity of their participation in court proceedings.  The European Court of Human Rights case X v. Croatia is a typical example of.
  In this case, a mother who was deprived of her legal capacity was automatically denied her parental rights. She was denied the right to participate in court proceedings determining the adoption of her daughter. The European Court of Human Rights found a violation of her right to a fair trial and her right to private and family life under the European Convention of Human Rights due to her automatic exclusion from the adoption proceedings.

48. With respect to court hearings determining legal capacity, the general rule is that adults must be notified of them in advance.
 The exception to this is where the court determines that such notification could be harmful for the adult’s health. Similarly, a court may decide not to hear the adult during the court hearing if there is a possibility that the hearing could be harmful for the adult or such hearing is not possible in view of the adult’s state of health.
 This provision introduces inappropriate weaknesses.  Given the fundamental rights that are at stake in hearings which could result in the deprivation of a person’s legal capacity, there is little justification for excluding the adult merely because medical opinion suggests a lack of understanding, as these hearings are always going to discuss the level of the adult’s functional capacity, and the adult has no opportunity to oppose such a finding. Furthermore, the medical testimony will come from the psychiatrist who has recommended deprivation of legal capacity. In other countries, the participation of persons with serious mental disabilities is central to court hearings, which are tailored to their individual needs. If the person can understand then there are advantages in asking the person to participate. If the adult cannot understand the proceedings, then no harm is done because the adult can be assisted in their understanding by supporters, a lawyer or other representative, and the judge will get a first hand impression of the needs and wishes of the adult. 

49. Croatian law does not provide a lawyer to represent the adult during guardianship proceedings. The centre for social care of the local authority has the responsibility to appoint a “case guardian” (guardian ad litem) upon an application to restrict or deprive an adult of legal capacity.
 The duties of this case guardian are to protect personal and property rights and interests of the adult, although the centre for social care determines the precise scope and duties.
  There is no requirement for the case guardian to represent the adult’s wishes. This approach appears to give the executive body the right to control the extent of representation and protection an adult receives.  For example, the case guardian is required by law to report to the centre for social care on the result of the case within eight days of the completion of the case,
 there is no mention of the case guardian’s duty towards the adult during the court proceedings which may result in deprivation of legal capacity.

50. Furthermore, Croatian law does not specify the quality of evidence which courts must consider prior to restricting or depriving an adult of legal capacity. The centre for social care of the local authority is obliged simply to offer an opinion as to the appropriateness of retention/deprivation of capacity, and whether it should be full deprivation of legal capacity (resulting in the adult being placed under total guardianship) or partial restriction (resulting in the adult being placed under partial guardianship).
 The only other obligatory evidence is that from the court-appointed medical expert, but there is no obligation to obtain any non-medical evidence, such as that from a social worker or occupational therapist.  

51. The expertise required to assess whether a restriction of legal capacity is necessary has been widely commented on, particularly the need to examine issues beyond the medical aspects of the individual, to look at social functioning, abilities and communication.
  The European Court of Human Rights also specified that an expert report is inadequate in incapacitation proceedings where it only points to the existence of a mental illness and does not explain the possible consequences of the illness for the person’s social life, health and pecuniary interest.
  Yet this is all that is required in Croatia to deprive a person of their legal capacity. 

52. Once a person has been deprived of legal capacity, the law provides that the court must reinstate legal capacity to an adult where the conditions for depriving legal capacity are no longer met.
 There is, however, no automatic review which examines the continuing necessity of the measure, and so it is very rare for someone’s legal capacity to be restored. 

53. The only provision which could purport to require a periodic review is Article 165 of the Family Act which requires a three-yearly review by a doctor at the request of a social care institution, to give an opinion on the health status of the adult in relation to the reason for deprivation or restriction of legal capacity. This provision is inadequate for several reasons. First, a length of three years between reviews is not sufficiently frequent to ensure that persons who no longer require guardianship measures will be released from them. Given that many mental health disabilities fluctuate and people do recover, a periodic review every three years restricts the person’s opportunity to exercise their autonomy. Second, the provision is inadequate because the review can only be carried out by a doctor upon the request of the centre for social care.  MDAC has heard from staff of institutions that the centres for social care rarely take the initiative to review one’s continued need for deprivation of legal capacity, leaving countless persons needlessly under guardianship.  This has also been noted in a report by the Zagreb Institute for Economics which states that “much of the existing assessment work in CSWs [centres for social care] is based on psycho-medical models in which people are not treated holistically in terms of social needs but are, rather, the sum of their problems defined by various professionals”.

54. Despite their legal entitlement to seek court restoration of legal capacity,
 people restricted of their legal capacity rarely do so – the reason being not because people are satisfied with being under guardianship, but because of the access to justice barriers faced by people with disabilities in their daily lives.  As stated above, a medical report is required and this can only be obtained at the request of the centre for social care.  Furthermore, in order for adults to invoke this procedure, they need to first be aware of the right itself.  Persons under guardianship confined to social care institutions are rarely informed of their rights.  MDAC has observed that staff of social care institutions are often unaware of the possibility of a person initiating a restoration of their legal capacity and are under the erroneous impression that it is the centre for social care which is responsible for the legal status of residents.   
55. The CPRD specifically sets out an appeal requirement for persons subject to restriction of their legal capacity in its Article 12(4), which says that “States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity… are subject to regular review by a competent, independent and impartial authority or judicial body.”
  

4) ICCPR Article 16 (right to recognition everywhere as a person before the law)
56. Re paras. 322 – 327 of the Government’s Report: Article 16 requires the recognition of legal personality of every individual, including those with disabilities.  This provision is particularly important for persons with disabilities as traditionally intrusions against personhood in the field of disability have been tolerated far more than would be accepted with respect to others.  Hence, measures restricting legal personality, such as guardianship, have had a profound impact on persons with disabilities, and reinforces their marginalisation in society. This is the reason why the right to equal recognition before the law and the right to legal capacity on an equal basis with others, are so explicitly laid out and play such a central role in the UN Convention on the Rights of Persons with Disabilities (CRPD) which Croatia has ratified. The Human Rights Committee has previously endorsed the view that the deprivation of legal capacity, and the process of doing so, engages Article 16 ICCPR,
 and MDAC invites the Committee to find that Croatia’s laws are not in compliance with this provision. 

57. As noted above, the Croatian guardianship system facilitates the life-long institutionalisation and social exclusion of people with mental disabilities.  Although the need for reforming the guardianship system in this respect has been identified by both the European Commission and the Croatian government as a priority issue in anticipation of Croatia’s accession to the European Union,
 no progress has been made in this respect.  In fact, according to the government’s own statistics, the number of adults under guardianship is increasing year by year, as is the rate of persons under guardianship being institutionalised.

58. Croatia undertook partial reform of its guardianship law in 2005,
 but there remains much to be done in this area to bring such law in line with internationally binding human rights law - Article 16 of the ICCPR and Article 12 of the CRPD, where this right is further elaborated with respect to persons with disabilities, and a treaty which Croatia ratified on 15 August 2007.
 

59. First, the Croatian translation of Article 12 of CRPD on legal capacity poses a serious gap with respect to the rights provided in the original text of the Convention.  The English phrase legal capacity in Croatian legislation has two meanings: a) the ability to acquire rights which commences at birth and belongs to all individuals, and b) the ability to act independently in legal and other matters. As can be seen at para. 327 of the Government’s Report, this distinction between “legal capacity” and “capacity to act” is integrated into Articles 17 and 18 of the Civil Obligations Act.  Regrettably, the Croatian translation of Article 12 of the CRPD uses the first meaning (a) to define legal capacity.  This distinction reverses the paradigm shift from substituted decision-making to supported decision-making which Article 12 CRPD envisions.  As a result, Croatian domestic law is at odds with international law binding upon it. This results in the Croatian law failing to safeguard the rights of persons with disabilities to exercise their legal capacity so that they will continue to be denied their right to act independently despite their functional capacity to do so.  This also puts into question the principle of equal recognition before the law prescribed by the Croatian Constitution.

60. With respect to recognition before the law, the OHCHR’s 2009 thematic study on enhancing awareness and understanding of the CRPD clarifies that, “Article 12 of the Convention requires States parties to recognise persons with disabilities as individuals before the law, possessing legal capacity, including capacity to act, on an equal basis with others.”
  Equal recognition before the law, as set out in the ICCPR, encompasses these notions which the CRPD spells out in detail. 

61. A major flaw in the Croatian guardianship system is that the law allows for employees of mental health and social care institutions to be appointed as guardian of one or more persons residing in institutions – a common practice throughout the country.  According to statistics from the Ministry of Health and Social Welfare, over the last three years, approximately 77 per cent of adults under guardianship living in institutions have a guardian who is simultaneously an employee of the institution in which they reside,
 despite the fact that Croatian law prohibits people from becoming a guardian if they have interests that have the potential to conflict with the adult.
  Other than an obligatory check for conflicts of interests by the centre for social care performed in advance of the appointment of guardian, the law is silent on what the notion ‘conflict of interest’ actually means.  In addition, the law seems to allow for no appeal against the appointment of a guardian in view of a possible conflict of interest, thus perpetuating corruption and impunity.  

62. A clear and undeniable conflict of interest arises when an employee of a social care institution is appointed as guardian of a resident in the same institution given that they are responsible for ensuring the operations of the facilities economically, therapeutically and otherwise.  Such appointments are not seen as presenting a conflict of interest despite the fact that the director or staff member is expected to simultaneously act in the best interests of the adult and the establishment whose funding is directly linked to the continued stay of the adult in the institution. 

63. The CRPD seeks to ensure, by way of Article 12(4), state provision of procedural guarantees to protect people who need assistance in exercising their legal capacity. Such guarantees include a provision that “measures relating to the exercise of legal capacity respect the rights, will and preferences of the person”. Specifically however these measures must be “free of conflict of interest and undue influence”.

64. MDAC observed another worrying practice in one privately-run social care institution where management would take proactive steps to ensure that residents’ legal capacity was removed.  Hence, when residents first arrived at the institution their legal capacity was intact, but staff would soon take steps to start incapacitation proceedings.  In discussions MDAC had with staff members, this practice was admitted outright “in order to easily help them deal with their administrative matters.”  Clearly, the step toward incapacitation was not based on the individual’s functional capacity but was merely undertaken to facilitate the institution’s control over residents, and for its convenience. Such an approach is at odds with international human rights which views the restriction of legal capacity as a very serious interference with someone’s civil and political rights.  

65. Croatian law does not provide for alternatives to guardianship which, rather than substituting an adult’s decision-making, provide support in decision-making and promote autonomy.  The OHCHR study advances that it is equally important that measures that protect and fulfil the right to legal capacity are also adopted, such as “supported decision-making, as the process whereby a person with a disability is enabled to make and communicate decisions with respect to personal or legal matters.”
  This need was already recognised by Croatia in its Joint Inclusion Memorandum where the European Union set as a priority, demanding that the Government “bring about detailed evaluation of the measure of deprivation of business ability [capacity to act] to people with intellectual problems and psychiatric illnesses in order to prevent discrimination and violation of human rights.” The report went on to recommend to the Government that it “[c]onsider the introduction of measures as assisted decision-making”.
  Again, no steps have been taken by the Croatian government to phase out guardianship measures in preference for greater support for autonomy. The paradigm shift from substituted decision-making to supported decision-making is far from an aspiration which may be subject to progressive realisation. It is a core civil and political right and one which is of immediate effect and is achievable with political will – until now absent in Croatia. In September 2009 a neighbour of Croatia: Hungary, voted in a new Civil Code which prohibits plenary guardianship and introduces supported decision-making. This demonstrates that reforms are possible. 

5) ICCPR Article 22 (right to freedom of association) 

66. Re para. 447 of the Government’s Report, it is clear that persons fully or partially deprived of their legal capacity do not have the right to exercise their right to associate equally with persons who retain their legal capacity because they are denied decision-making within the association’s bodies. They are restricted from participating in any form of decision-making and as a result they are deprived from voicing their opinion and influencing the direction of an association.  There is no provision in Croatian legislation which provides a justification for this automatic restriction.   
67. The right to freedom of association is expressly set out in Article 29(b) of the CRPD.  This right can be particularly important for individuals with mental disabilities; membership in advocacy and peer support groups can foster skills development, empowerment and autonomy. Advocacy associations in particular may give individuals a collective political voice to lobby for policy and legislative change.  The right is premised on the opportunity to share one's opinion with others and to collectively decide on points of action.  It is difficult to conceive of any legitimate reason for restricting the rights of people lacking legal capacity from their right to associate, form or join non-profit organisations which could be interpreted as “any violent threat to the democratic constitutional order and independence, unity and territorial integrity of the Republic of Croatia” – the only basis for the restriction of this right permitted by the Croatian Constitution (Article 43 of the Constitution; see para. 450 of the Government’s Report).

6) ICCPR Article 23 (right to family, right to marry and to found a family)
68. Croatian law must be reformed to ensure that persons deprived or restricted of legal capacity continue to enjoy their right to marry, found a family and to privacy in line with Articles 23 of ICCPR and several provisions of the CRPD. 

69. With respect to adults fully deprived of legal capacity, Croatian law allows them to marry only if they obtain prior court approval. Adults partially deprived of legal capacity are prohibited from marrying in cases where the judge has specifically removed marriage rights.
  An exception to this general rule is where a court grants the right to marry to such adults if there is an application from that person (rather than from the guardian).
 In such cases the court needs to be convinced that the adult can comprehend the meaning of marriage and the obligations arising from it.  The court also has to consider whether the marriage is in the adult’s best interests.
  In so doing, it must speak to the applicant adult and the intended spouse. It is also obliged to consult the guardian and the centre for social care of the local authority,
 although the law remains silent on the impact and detail of such consultations. There are no such stringent requirements and testing for persons who are not labelled with a disability and restricted of legal capacity, so far from protecting people with disabilities from abuse, the law creates extra and disproportionate hurdles to exercising basic human rights on an equal basis with others. 

70. Adults fully deprived of legal capacity, and those partially deprived of legal capacity where the judge has specified so, are not entitled to have their maternity or paternity recognised,
 unless specifically determined in court proceedings. An application for such determination is made by the guardian in the adult's name. A child of an adult deprived of legal capacity can automatically be placed under the guardianship of the state,
 and the local authority can remove the child from the family, and place him or her under guardianship of another person, or send the child to a children’s institution.
 There is no procedure in these cases to assess what is in the child’s best interests, in contravention of the underlying principles in, for example, the UN Convention on the Rights of the Child.  

71. Regarding fertility of persons with disabilities, castration of persons with mental disorders is prohibited by Article 15(4) of the Law on the Protection of Persons with Mental Disorders. According to Article 2 of the “Law on Health Measures for the Realisation of the Right to Free Choice on giving Birth” (Official Gazette 814/78), the right to freely decide on giving birth can be limited only to protect health. For persons over the age of 35 without full legal capacity, their sterilisation can be requested by their parents or their guardian with the consent of the guardianship authority (Article 10) and it is considered that consent is implicit in the request (Article 11)).  This is in direct opposition of Article 23 of the CRPD which guarantees persons with disabilities with the right to retain their fertility on an equal basis with others.  Similarly, the UN Committee on the Elimination of Discrimination against Women (CEDAW Committee) has repeatedly expressed concern about forced sterilisation which results from a lack of informed consent.  In its General Recommendation 24, the CEDAW Committee explains that “acceptable services are those that are delivered in a way that ensures that a woman gives her fully informed consent, respects her dignity, guarantees her confidentiality and is sensitive to her needs and perspectives.”
 The Committee urges States Parties to “not permit forms of coercion, such as non-consensual sterilisation … that violate women’s rights to informed consent and dignity”
 (see above paras. 5 and 11).
72. There is no doubt that by delegating the decision on sterilisation to a third party “adversely affects women’s physical and mental health, and infringes the right of women to decide on the number and spacing of their children.”
  In accordance with Article 23(1)(b) of the CRPD, CEDAW Committee’s Recommendation 21 states that “women are entitled to decide on the number and spacing of their children”.
  In order to comply with the CRPD and international human rights standards, the Law on Health Measures for the Realisation of the Right to Free Choice on giving Birth must be amended to ensure that sterilisation is possible only upon the informed consent of the person, regardless of any restrictions placed on his or her legal capacity.

73. In addition, in some psychiatric hospitals and social care institutions, patients/residents are restricted in their interactions with other residents, with the explicit aim to discourage the forming of human and intimate relationships.  Given the lack of community-based alternatives for the accommodation of persons with mental disabilities, admission to psychiatric hospitals and social care institutions often results in long-term stays of many years, during which there is little contact with the outside world due to the remoteness of the establishments from the community. MDAC has been told by some staff of psychiatric hospitals and social care institutions that patients/residents are not interested in engaging in intimate relationships, and any display of sexual interest or conduct would be considered by the staff as a treatable consequence of their mental disorder.  As a result of staff “neglect and psychiatrisation”
 of these issues, patients/residents’ right to sexual autonomy is prohibited, and no efforts are taken to provide information or education for patients/residents about relationships, sexual behaviour, and reproductive health.

7) ICCPR Article 25 (right to vote)
74. Re para. 580 of Government’s Report, The Croatian Constitution provides for a right for all citizens of Croatia over the age of 18 to vote.
 However, a law provides that adults who have been fully deprived of legal capacity are not entitled to vote,
 and a judge can specifically remove voting rights when partially restricting an adult of legal capacity.
   This restriction is, in MDAC’s view, unreasonable and has no logical basis, for it cannot be automatically accepted that people lacking capacity are unable to express political views and preferences. People without mental disabilities cast their votes for all sorts of reasons – which others may agree with, disagree with, think are without basis, or even discriminatory (votes by people who voted solely because of the colour of a candidates skin are, for example, not excluded from the count).  
75. The CRPD expands on the basic rights of the ICCPR by setting out in great detail the specific components of political rights; Article 29(a) of the CRPD requires States Parties to “guarantee to people with disabilities political rights and the opportunity to enjoy them on an equal basis with others, and shall undertake to:
(a) Ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with others, directly or through freely chosen representatives, including the right and opportunity for persons with disabilities to vote and be elected, inter alia, by:


(i) Ensuring that voting procedures, facilities and materials are appropriate, accessible and easy to understand and use;


(ii) Protecting the right of persons with disabilities to vote by secret ballot in elections and public referendums without intimidation, and to stand for elections, to effectively hold office and perform all public functions at all levels of government, facilitating the use of assistive and new technologies where appropriate;


(iii) Guaranteeing the free expression of the will of persons with disabilities as electors and to this end, where necessary, at their request, allowing assistance in voting by a person of their own choice”. 

76. The Croatian government should embark on reform of its election law to ensure that there are no restrictions to the right to vote and to stand for election for persons deprived fully or restricted partially of their legal capacity.

8) ICCPR Article 26 (equality before the law)
77. Although disability and legal capacity are not explicitly mentioned in the list of prohibited grounds for discrimination in Article 26 of the Covenant, MDAC believes that these should be read into the category of “other status”.  The above analysis of the substantial articles of the Covenant makes it obvious that individuals are treated differently by Croatian law solely because of their status as legally incapable; and it is only people with disabilities who are subject to these arbitrary and disproportionate legal capacity laws in the first place.

78. Although certain restrictions of the exercising of Covenant rights may be justified by the lack of legal capacity, this does not suggest that there are reasonable and objective grounds for excluding all individuals labelled as legally incapable from enjoying many of their fundamental rights solely because of the court finding of incapacity.

79. As argued above, placing an adult under guardianship is not a closely scrutinised matter. Although many individuals under guardianship may need support in managing their finances or deciding on other complex issues, they may still retain functional capacity to exercise other rights such as deciding where to live or what treatment to take.  Many people, not just people with labels of disabilities, need assistance from their family and friends when making major decisions.  Croatian law does not offer any form of support to people with disabilities – on the contrary, it removes their decision-making rights arbitrarily and completely. 

80. The Committee has already stated that, “the principle of equality sometimes requires States Parties to take affirmative action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant.”
  This is particularly relevant to the persons lacking capacity to decide who may need additional support measures in order to enjoy their rights guaranteed by the Covenant on an equal basis with others.   Article 12 of the CRPD provides that

States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person's circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person's rights and interests. 

81. As has been demonstrated, the existing guardianship system in Croatia does not offer any support to individuals with mental disabilities.  The measures of protection are not proportional and tailored to the person’s circumstances because guardianship strips vulnerable individuals of their rights rendering them even more defenceless and susceptible to rights abuses. MDAC invites the Committee to consider that these deficiencies amount to a violation of Article 26 of the ICCPR. 

IV. Recommendations

In light of the above, MDAC would like to assist the Committee by suggesting that it makes the following recommendations to the Croatian Government to enable the Government to take appropriate measures, in full consultation with people with disabilities and their respective organisations, to bring law, policy and practice in line with the requirements of the International Covenant on Civil and Political Rights. In particular MDAC recommends that the Committee raises in its Concluding Observations the following points. 

· Introduce legislation and/or a Ministerial protocol on restraint to systematise the use of restraint and prevent its abuse.  Ensure that staff are regularly trained on all aspects of restraint, including its limited purpose and the strict requirements for monitoring and recording incidents of restraint.  Provide training and clear guidelines on the importance of informed consent to treatment for all individuals, and ensure that the needs of vulnerable groups, including those who have been fully or partially deprived of their legal capacity, are given special consideration, and that information and consultations are adapted accordingly for meaningful participation of one’s treatment.

· Abolish the use of cage beds and restraint in children’s institutions.  Ensure that there are sufficient number of staff available and properly trained to work with children with disabilities in order to prevent abusive practices of restraint, forced feeding, and neglect, and in an effort to promote individualised care.

· Ensure that patients’ fundamental rights are upheld in psychiatric hospitals. Whether voluntary or involuntary, every patient must be fully informed about the treatment which is intended to be prescribed, and must be given the opportunity to refuse treatment or any other medical intervention.  Consent to admission and consent to treatment should always be informed, freely given, and sought in writing by the adult concerned, and not automatically delegated to a third party regardless of any limitation on the adult’s legal capacity.

· Amend the legislation on mental health detention to ensure that legally incapacitated persons enjoy the same safeguards when institutionalised without consent as other patients. Provide for automatic and regular court review of detention in social care institutions, which are places of detention. 

· Introduce changes to legal capacity proceedings and the guardianship system as such, to ensure that adults retain their legal capacity, including capacity to act, on an equal basis with others.  Develop less restrictive alternatives to guardianship in the law which provide support in exercising one’s autonomy.  In particular abolish the automatic deprivation of persons without full legal capacity to the right to family life and marriage, choice of residence, access to courts, association and voting.  

· Develop and enhance community-based care services and community living to support the deinstitutionalisation process, and to guarantee that persons with mental disabilities, including those with diminished mental capacity, exercise their right to choose their place of residence and freedom of movement.

· Ensure that guardianship legislation prevents conflicts of interest arising between an adult and their guardian.  Abolish the practice of appointing as their guardian an employee of an institution in which a legally incapable person resides being.

· Provide sufficient guarantees of the right of adults under guardianship to meaningful participation in the guardianship process from its beginning, and for as long as the adult is under guardianship; in particular, ensure full and meaningful participation of a person in court proceedings in which their capacity is in question (including the right to be present at the court hearing, to be heard by the court and to present and challenge evidence).

· Repeal provisions authorising the placement of persons with disabilities in insitutions for their care and treatment without their free and informed consent. Repeal provisions for the detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.  

· Repeal provisions which limit sexual and reproductive rights of persons deprived of legal capacity or people with any form of disability.  Ensure that within mental health and social care institutions, patients/residents are informed about their rights and that their right to privacy and right to form relations are not arbitrarily obstructed by staff.  Take steps to train staff on patient/resident’s rights and establish a mechanism to inform each new patient/resident of their rights.  
· Eliminate substituted decision-making and deprivation of legal capacity inherent to guardianship, and establish appropriate support mechanisms for people with diminished capacity (for example supported decision-making) in order to ensure equal enjoyment by such individuals of all Covenant rights.
� According to data from the Ministry of Health and Social Welfare, in 2006, there were 16,230 persons under guardianship with 4257 living in institutions (plus 542 more in hospitals); in 2007, there were 16,448 persons under guardianship with 4392 living in institutions (plus 534 more in hospitals); in 2008, there were 17,810 persons under guardianship with 4866 living in institutions (plus 500 more in hospitals).  See � HYPERLINK "https://office.mdac.info/exchweb/bin/redir.asp?URL=http://www.mzss.hr/hr/zdravstvo_i_socijalna_skrb/socijalna_skrb/statisticka_izvjesca" \t "_blank" �http://www.mzss.hr/hr/zdravstvo_i_socijalna_skrb/socijalna_skrb/statisticka_izvjesca� 


 


� Report of Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, A/64/272, 10 August 2009
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� For example, the CPT, states that “Consent to treatment can only be qualified as free and informed if it is based on full, accurate and comprehensible information about the patient’s condition treatment proposed… Consequently, all patients should be provided systematically with relevant information about their condition and the treatment which it is proposed to prescribe for them. Relevant information (results, etc.) should also be provided following treatment.” CPT discerned in Croatia are:  physical restraint (such as magnetic belts, leather straps, straight jackets and cage or net beds), chemical restraint (i.e. the use of medication when it is not clinically necessary in order to modify or restrict behaviour; examples of this are sedatives, anti-psychotics, hypnotics Standards, 2002, CPT/inf/E (2002) 1, para. 41
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