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1. Outline 
In an effort to guide implementation and assist in measuring implementation of Article 33 of the UN Convention on the Rights of Persons with Disabilities (CRPD), the Mental Disability Advocacy Center (MDAC) has produced guidelines and checklists on Article 33. The intended audiences of the guidelines and checklists are: 
1. People with disabilities, their representative organisations and other civil society organisations; 

2. People working within government to implement any aspect of the CRPD;
3. People working in bodies independent from government to protect and promote the rights of people with disabilities, and to monitor the implementation of the CRPD; 

4. Parliamentarians;
5. The UN Committee on the Rights of Persons with Disabilities and other international and regional bodies. 

In developing the guidelines, MDAC consulted with people with disabilities, disabled people’s organisations, disability rights experts, representatives of government, people working in national human rights institutions, public policy experts, parliamentarians and academics. MDAC also established an expert advisory group to provide guidance to MDAC.  

The guidelines were produced in English and are being launched at a side event at the 5th session of the UN Committee on the Rights of Persons with Disabilities, on 12 April 2011 in Geneva. Translations are being produced in Croatian, Czech, Easy to Read English, French, German, Hungarian, Portuguese, Russian, Spanish, and Turkish, which will be available on MDAC’s website: www.mdac.info 
2. Mental Disability Advocacy Center (MDAC)

MDAC is an international human rights organisation which advances the rights of children and adults with intellectual disabilities and psycho-social disabilities. MDAC uses law to promote equality and social inclusion through strategic litigation, advocacy, research and monitoring, and capacity-building. Our vision is a world of equality – where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. 

For full disclosure Gábor Gombos, who has been involved in this project from its conception as MDAC's Senior Advocacy Officer, is a Member of the UN Committee on the Rights of Persons with Disabilities, serving a two-year term starting 1 January 2011. The Committee has not influenced the development of MDAC’s Article 33 guidelines, or this written submission. 

3. Towards a strategic focus on Article 33
The functions and form of Article 33 architecture is impacted by the understanding of a wide range of stakeholders: representatives of government, civil society, people working for monitoring bodies, as well as parliamentarians. MDAC has developed its Article 33 guidelines with this in mind. MDAC hopes that the UN Committee on the Rights of Persons with Disabilities will also find the guidelines useful in its work. 
Over the last year MDAC has learnt about the enormous variety in the way Article 33 is being conceived and rolled out across States Parties to the Convention. There are practices which we would cite as good, and there are others which fall far short of unambiguous Convention requirements. Because of the significant differences in interpretation by States in all regions of the world, there is an urgent need for the Committee to throw an anchor down and say concretely what its expectations are with regard to Article 33. 
We urge and encourage the Committee to adopt a strategic focus on Article 33 in its work, so that the Convention is effectively implemented and monitored at the domestic level. Such attention in the near future by the Committee may well result in: 
1. Having a timely impact 

States Parties are still deliberating the designation and establishment of Article 33 structures, some long after ratification. From information we have received, it is essential for some authoritative guidance to be given by the Committee at this stage, in order to have an impact, before States set up structures which are not compliant with the CRPD. 
2. Strengthening civil society participation 

It is clear that several States are not involving people with disabilities, their representative organisations, and civil society more generally in setting up the mechanics of Article 33. Guidance by the Committee at this stage vis-à-vis State obligations to ensure participation would be most welcome. There is a real danger that the level of participation at the global level in negotiating the Convention will not be maintained at domestic level. 
3. Coordinating information in a more sophisticated way 
Implementation of Article 33(1) will result in civil servants being aware of the range of CRPD provisions rather than working in ministry silos. This will make it easier for the Committee to gain information from the State under examination, and will mean that there is person or unit within government which can ensure that the Committee’s recommendations are implemented across government. The Committee can communicate with the focal point to gain accurate information for its deliberations, whether that be in relation to information needed to develop a General Comment, information relating to the development of concluding observations about a particular State Party, or in conducting an inquiry or deliberating on an individual complaint under the Optional Protocol. 

4. Alleviating the Committee’s work-load 

Focusing on Article 33 – in Concluding Observations and potentially in a General Comment – is clearly necessary. Article 33 was drafted into the Convention simply because the global community was concerned that the CRPD does not suffer the same implementation gap fate as other human rights treaties. In other words, Article 33 is going to be a key success factor in the CRPD’s implementation. Effective monitoring at domestic level will logically alleviate the work-load of the international monitoring mechanism. This will free up the Committee’s time to focus on grave and systemic issues. 
Specifically, MDAC encourages the Committee to do the following: 
1. General comment. The Committee should give consideration to issuing a general comment on Article 33. MDAC hopes its guidelines contribute usefully to this endeavour. 
2. List of issues. The Committee should ensure that Article 33 issues are a regular feature on each list of issues with respect to each State. The reason for this is that it is vital that implementation is coordinated, and that implementation is monitored by an independent, fully capacitated body with the involvement of civil society. 
3. Concluding observations. The Committee should pay strict attention to Article 33 implementation when considering State reports under Articles 35 and 36 of the Convention. Article 33 demands more than simply establishing a focal point and a monitoring framework in which NGOs can participate. In order to ensure effective implementation of the Convention, it is absolutely essential that the Committee analyses the functions and effectiveness of these bodies. Based on the State reports which have been received so far, one can conclude that States either do not understand fully the scope of Article 33, or that they are deliberately with-holding information from the Committee. Either way, the Committee needs to come out with strong and clear language in its concluding observations. 
4. Sister treaty bodies. The Committee should hold an ongoing dialogue with the Sub-Committee for the Prevention of Torture (SPT) to exchange experiences in order to strengthen the dynamic between the treaty body and the domestic independent mechanism (Article 33(2) mechanism for the CRPD, and national preventive mechanisms for the SPT). This can be done, inter alia, through the Inter-Committee Meetings. 
5. Registration. The Committee should establish a database of the Article 33(1) focal points and coordination mechanisms as well as the Article 33(2) frameworks for each State Party. This will ensure that the information is compiled in one central place, will facilitate exchange between these bodies, will assist the Committee (and other treaty bodies) in cooperation with these bodies, and will and enable civil society to participate and assist the Committee in holding these bodies to account. 
4. MDAC’s concerns on Article 33 implementation 

MDAC has benefited from having discussions with a range of people from various jurisdictions, mainly in Europe, about Article 33 implementation. Our “Article 33 Guidelines” contain a checklist for effective implementation. The checklist is a set of questions which stakeholders and other interested parties can ask of governments. We present them here, and under each one, outline why we included each as a question, and provide some of our concerns about existing practice where relevant. 
We hope that these guidelines provide States, NGOs and the Committee itself with a set of issues which can be included in State reports, shadow reports and concluding observations. The State reports, as well as the shadow reports, on Tunisia and Spain, for example, fail to analyse many of the essential aspects of Article 33. We hope that the Committee will utilise the Checklist (contained in the guidelines, and set out below) to ensure that more specificity is forthcoming. 
Article 33(1) – establishment 

1. Has one or more focal point in government been formally designated by the State Party as the contact point for matters relating to implementation of the CRPD? Has a coordination mechanism been established to facilitate coordination across and throughout government? Has this been communicated to civil society?
The reason for this question is that in some States it is not clear whether a focal point actually exists. In some States the focal point exists, but the fact has not been communicated to civil society and is not generally known. 

Article 33(1) – functions 

2. What actions is the focal point(s) carrying out to raise awareness throughout society about the CRPD? 

The CRPD and the values it sets out will be new for representatives of government and civil society in many States. The focal point can take a variety of actions to champion the Convention within government, and within wider society. From information gathered during MDAC’s research and in holding capacity-building events in several States Parties to the CRPD, there is a surprisingly high level of ignorance about the Convention’s existence, let alone its provisions. 
3. What is the State Party doing to ensure effective coordination throughout government for matters relating to implementation of the CRPD? 
Effective coordination is essential and must be ensured by States Parties.  Where a lead focal point or a single focal point lacks the authority to coordinate across government, States Parties may need to designate or establish an additional mechanism for coordination. Additional coordination may also be required where multiple focal points are designated across and throughout government, and in particular, in federal forms of government.
4. How does the focal point closely consult with and actively involve persons with disabilities in matters relating to implementation of the CPRD? 
In many States there is a lack of awareness among people working in the focal points about the obligations to closely consult and actively involve persons with disabilities. Where focal points are aware of such obligations, information is often not made available to civil society to allow for participation before decisions are taken.
5. Was a baseline analysis conducted at the time of CRPD ratification? Was it developed with the involvement of civil society including persons with disabilities and their representative organisations, and was it made available to them? 

Where baseline analyses are conducted, meaningful participation of civil society, including persons with disabilities through their representative organisations, is frequently absent. In many States there is no baseline analysis conducted, making it impossible for the State to accurately report on progress in its first State report. 
6. Has an implementation plan for the CRPD been developed? Was it developed with the involvement of civil society, including persons with disabilities and their representative organisations, and was it made available to them?
Several States Parties to the Convention are aware of the Convention’s provisions but have not developed an implementation plan. In other States there is a disability strategy which pre-dates the CRPD’s adoption or entry into force in that jurisdiction. Without an implementation plan, the government will lack a vision and will not be able to develop benchmarks towards full and effective implementation. 
7. How is the State Party collecting appropriate information, including statistical and research data? How has this information been made available and accessible to representatives of government and civil society, in particular persons with disabilities and their representative organisations?
Where data is being collected, it is often fragmented in the absence of a systematic system of collection. One role for the Committee would be to clarify its reporting guidelines, which at present are not detailed enough to compel States to collate and present the disaggregated data which is essential for monitoring.

8. How does the focal point(s) maintain an effective dialogue with the UN Committee on the Rights of Persons with Disabilities and other international treaty monitoring bodies? 
There needs to be an effective dialogue between the Committee and the Article 33 mechanisms including the Article 33(1) focal points.  The Committee should keep a database of the designated focal points to allow others also to get in touch with these bodies. In some States it is not the focal point which is seeking to maintain contact with the Committee, but the Ministry of Foreign Affairs, a proposition which may add a layer of bureaucracy and hold up communications. 
9. What is the focal point doing to ensure that persons with disabilities and their representative organisations are participating in the CRPD Committee reporting process? 

This question addresses a concern that State Parties (as represented by focal points) lack an understanding about the obligations on the State relating to ensuring civil society input into the various reports which have to be written. Article 33(3) requires civil society participation in monitoring, and in some States there is a good practice of the State involving civil society in developing the State report. Reporting also involves developing shadow (alternative, parallel, NGO) reports to the UN Committee, and our experience is that many States are unclear about the extent of their obligations in ensuring that these reports are developed and submitted. 

Article 33(1) – form and structure 

10. Where in government has the lead focal point been designated? Where have any additional focal points been designated?
There is some concern about the location of focal points. The OHCHR recommends the Ministry of Justice as this better reflects the “paradigm shift” of the Convention. However, in many jurisdictions, the culture of a Ministry of Justice will be driven by penal system for which the ministry is responsible, which may clash with the value-set of the CRPD. Competence also may lie in other ministries, for example the Ministry of Social Affairs. There may be a compromise to be made in the trade off between competence and authority.  

11. Does the lead focal point have the authority to coordinate action to implement the CRPD at national, regional and local levels? 

Some of the focal points that have been designated lack the authority to implement the CRPD throughout government. States Parties should seek to ensure the lead focal point has such authority, and if necessary, designate or establish additional mechanisms for coordination.
12. How many people (full-time equivalent) have been designated to work in focal point(s)? To what extent is this number adequate? 
Adequate staffing is crucial to ensure that the focal point(s) can effectively carry out the functions, and it is important that States are transparent about the human resources their quantitative human investment into the focal point(s). 

13. What capacity building is provided to people who are working within the focal point(s) to ensure they have a comprehensive understanding of the CRPD and its value system, and domestic disability laws and policies? Has training for the focal point staff been carried out by people with disabilities? 
Capacity-building will be essential for people working within the focal points and can be carried out by people with disabilities. The CRPD and the value system it sets out will be new to many governments.
14. What financial resources have been allocated to the focal point(s) for implementation of the CRPD? Is the focal point(s) able to carry out its mandate with this funding? 

This question has been included to find out the actual resources available to the focal point in order to carry out those functions which include those listed in the guidelines.
Article 33(2) – establishment 

15. Has a framework of one or more independent mechanism(s) been established/designated in law by the State Party to promote, protect and monitor implementation of the CRPD?  

This question tries to find out simply about the existence of the Article 33(2) mechanism. MDAC is aware of many states which have ratified the Convention which have not yet designated a mechanism. Also other States have designated a National Human Rights Institution, but have not actually designated a framework. 
Article 33(2) – functions 

16. What activities are being carried out by mechanisms in the framework to promote the rights of persons with disabilities? How does the framework coordinate with other bodies (including government) that are carrying out promotional and awareness-raising activities? 
This question seeks to find out information about what exactly the mechanisms in the framework are actually carrying out with regard to their role in promoting the rights set out in the CRPD. MDAC has listed some of the possible functions in its guidelines. 

17. What activities are being carried out by the mechanisms in the framework to protect the rights of persons with disabilities? 
This question seeks to find out information about what exactly the mechanisms in the framework are actually carrying out with regard to their role in protecting the rights set out in the CRPD. MDAC has listed some of the possible functions in its guidelines. We are particularly concerned that in some jurisdictions the mechanisms seem not to be taking or supporting individual complaints to any domestic mechanisms, as the mechanism lacks such specific mandate. 

18. What activities are the framework and the independent mechanisms carrying out to monitor implementation of the CRPD? 
This question seeks to find out information about what exactly the mechanisms in the framework are actually carrying out with regard to their role in monitoring the implementation of the Convention. 

19. How do representatives of civil society, including persons with disabilities and their representative organisations, participate throughout the monitoring process? How is such participation meaningful? 

This question captures compliance of Article 33(3), namely the various ways in which civil society should be involved in the monitoring process – which may be wider than the Article 33(2) framework. From MDAC’s discussions with State representatives, there is some confusion about what exactly the State obligations are in ensuring such participation. 
Article 33(2) – form and structure 

20. How is the composition of the Article 33(2) framework pluralistic? How has composition been decided? 
The composite elements of the Article 33(2) framework should be pluralistic in the sense laid out in the Paris Principles. This question tries to capture both the decision-making process on composition, and the plurality of the eventual composition. 
21. How have the mechanisms in the Article 33(2) framework demonstrated their independence? 

Independence is an essential requirement for effective monitoring and an obligation under Article 33(2).  However, many mechanisms that are being designated or considered for designation by States Parties for monitoring implementation of the CRPD are lacking in independence from government. 
5. Conclusion 

In submitting this report to the Committee, MDAC urges the Committee to develop a strategic focus on Article 33 of the CRPD in order to have a timely impact, to strengthen civil society participation, to coordinate the information-flow around CRPD implementation, and potentially to alleviate the Committee’s workload. 

We welcome the opportunity to share our thoughts with the Committee, and are pleased to be able to launch our guidelines at a side event at the Committee’s 5th Session. We hope that Committee members find the publication useful, and we look forward to assisting the Committee in its important work. 
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